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ISSUES PRESENTED

1. Whether an order granting a motion to compel pursuant to G.L. c. 12A,
§ 9 (the Office of Inspector General’s (OIG) statute regarding investigations) is
appealable either as a “final judgment” under G.L. c. 231, § 113, or, alternatively, as a
final order, because the OIG sought and obtained the sole relief available through a
G.L. c. 12A, § 9 action.

2. Whether G.L. c. 12A, § 9 supersedes a lawyer’s ethical obligation to
maintain the confidentiality of information arising from the attorney-client
relationship as established in Rule 1.6(a) of the Massachusetts Rules of Professional
Conduct.

STATEMENT OF CASE

This case is about the tension between a lawyer’s obligation to maintain the
confidentiality of client information and an investigative summons from the OIG and
is a case of first impression. The OIG seeks docket numbers for all assigned
Committee for Public Counsel Services (CPCS) cases. The lower court correctly
found that docket numbers are confidential information but held that G.L. c. 12A, § 9
superseded Rule 1.6(a) of the Massachusetts Rules of Professional Conduct. Given
the importance of attorney-client confidentiality, the Supreme Judicial Court’s analysis
in Opinion of the Justices, 375 Mass. 795 (1978) and the lack of a clear statement in G.L.

c. 12A, § 9 by the Legislature authorizing the OIG to abrogate that confidentiality, the



Court should allow this appeal to proceed as an appeal of a final order and reverse the
lower court’s decision granting the OIG’s motion to compel.

I. Prior Proceedings

On November 13, 2025, the OIG delivered a formal written request to the
CPCS secking, inter alia, a spreadsheet listing all cases where “counsel was requested
and/or assigned” including the docket number for each case. RA34'. CPCS provided
all information requested by the OIG other than the docket numbers, asserting that
the docket numbers constituted confidential attorney-client information.
RA149/AD53.

On December 29, 2025, the OIG filed a motion to compel disclosure of the
docket numbers pursuant to G.L. c. 12A, § 9, in the Suffolk Superior Court (Ham, J.)
which CPCS filed a written opposition. RA11. After a non-evidentiary hearing on
January 21, 2026, the lower court on January 27, 2026 granted the motion to compel
subject to an agreed-upon protective order finding that all docket numbers were
confidential information but ultimately granting the OIG’s motion to compel.
RA149/AD53. The OIG had requested no other relief, and, by allowing the OIG’s
motion, the lower court granted the OIG all the relief contemplated by the statute.

RA154/ADS58. On February 13, 2026, CPCS timely filed its Notice of Appeal as well

i References to the Record Appendix are designated RA [page] and to the Addendum
as AD [page].



as an Assented-to Motion to Stay Pending Appeal Pursuant to Mass. R. Civ. P. Rule
62. RA4. The lower court allowed the motion to stay on February 27, 2026. RA4.

On April 23, 2020, this case entered in the Appeals Court. RA5. On May 11,
2026, the Appeals Court ordered CPCS to show cause “demonstrating how the trial
court’s allowance of [the OIG’s] motion to compel production of material pursuant to
G. L. c. 12A, § 9 is appealable.” RA5. On May 18, 2026, CPCS filed its response to
the order to show cause. (See Docket Entry #8) On May 21, 2026, the Single Justice
(Henry, J.) noted CPCS’s response to the show cause order and directed CPCS to
address appealability in its brief. (See Docket).

STATEMENT OF FACTS

Beginning in late May 2025, some private attorneys who accepted assignments
trom CPCS to represent indigent clients in the district courts (primarily in Suffolk and
Middlesex counties) stopped accepting new assignments to protest the statutory rates
of compensation for their work. RA47. This work stoppage created a constitutional
crisis resulting in thousands of people facing criminal charges without counsel. RA47.

In response to this crisis, in August 2025, the Legislature amended G.L. c.
211D, CPCS’s enabling statute, to increase the relevant statutory compensation rates
for the assignment of counsel by $10 per hour on August 1, 2025, and an additional
$10 per hour as of August 1, 2026. RA47. Additionally, the Legislature included the
tollowing language in a supplemental budget package that directed the OIG to take

certain actions relevant to the present controversy:

9



SECTION 82. Item 0910-0200 of said section 2 of said chapter 9 is
hereby amended by inserting the following words:- ;provided, that not
later than June 30, 2026, the inspector general shall submit a report to
the senate and house clerks, the joint committee on the judiciary and the
senate and house committees on ways and means that shall include, but
not be limited to: (i) an examination of existing practices, rules and
requirements relative to the determination of indigency and the
assignment of counsel by the trial court, including an analysis and
examination of reimbursement practices and requirements for
defendants receiving public representation but who are found not to be
indigent; (ii) a review of billing practices and procedures by bar
advocates and the oversight thereof; (iii) an examination of the caseload
of counsel involved in representation of indigent defendants and the
efficacy thereof; (iv) an analysis of the fiscal impact of increasing the
proportion of indigent clients represented by public defenders on the
total cost of indigent defense; and (v) best practices from other
jurisdictions to provide adequate and cost-effective representation of
indigent defendants.

Section 82 of Chapter 14 of the Acts of 2025. AD37.

I.

RAA48.

The OIG’s Request

On November 13, 2025, the OIG made the following request to CPCS:

A spreadsheet listing all cases [from January 1, 2023, until January 27,
2026] where counsel was requested and/or assigned, which includes the
tollowing information:

a. Docket number assigned to each case by the Massachusetts Court
System.

b. If an attorney was assigned to the case:

C. The name of the attorney assigned.

d. Whether said attorney is a bar advocate or CPCS staff attorney.

e. The date of [sic] the case was assigned to the attorney.

. The arraignment date for the case.

g. The name and location of the court where the case is being heard.

h. List of the charges associated with the docket number.

10



CPCS does not provide representation only in adult criminal cases. RA47.
CPCS also provides counsel in mental health proceedings, juvenile cases, and care and
protection/state intervention cases where the dockets are not public putrsuant to
statute or court rule. See G.L. c. 119, § 38, (care and protection and other civil cases
under c. 119 are impounded and closed to the public and it is unlawful to publish
names of persons before the court); Juvenile Court Standing Order 2-15 (juvenile
cases and case records are impounded); Juvenile Court Standing Order 1-84 (juvenile
case records and reports are confidential); G.L. c. 119, § 65 (general public is excluded
trom juvenile sessions), G.L. c. 119, § 60A, (delinquency court records are withheld
from public inspection); G.L. c. 123, § 36A, (civil commitment dockets are private).

Throughout the OIG’s investigation, CPCS responded in full, except for the
docket numbers, to the OIG’s several requests for documentation and information
needed to undertake its legislatively-required assessment of the provision of indigent
defense services in Massachusetts. RA48. In lieu of providing docket numbers, CPCS
provided Notice of Assignhment of Counsel (“NAC”) numbers for each case assigned
to private counsel and internal case numbers, generated by the agency’s case
management system, for each case assigned to CPCS staff attorneys. RA48. In both
instances, these numbers act as unique case identifiers, but in contrast to docket

numbers, do not reveal a client’s identity or other confidential client information.

RA49.
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SUMMARY OF ARGUMENT

The lower court’s January 27, 2026 order allowing the OIG’s motion to compel
production pursuant to G.L. c. 12A, § 9 is appealable. The sole relief in an action
brought by the OIG pursuant to Section 9 is an order granting a motion to compel.
That order therefore constitutes a “final judgment” for purposes of G.L. c. 231, § 113.
(pp-13-14) Alternatively, the order on the OIG’s motion to compel is a final,
appealable order. (pp. 14-17)

The OIG’s statute, G.L. c. 12A, § 9, does not supersede an attorney’s ethical
obligation to refuse to disclose confidential client information without a client’s
informed consent. (pp. 18-19) The ethical rule of client confidentiality established by
the Supreme Judicial Court is not vitiated by a statute of general applicability. (pp. 20-
24)

The U.S. Supreme Court has required the “clear statement rule” to apply in
circumstances where judicially protected interests would otherwise be subverted by a
legislative enactment. (pp. 25-27) The Supreme Judicial Court has required express
language, the equivalent of a clear statement, when judicially protected interests are
implicated. (pp. 27-29) Other jurisdictions have required a clear statement to abrogate
an attorney’s ethical obligation to protect confidential client information. (pp. 30-32)
General Laws Chapter 12A, {9 does not include a clear statement to abrogate this

obligation, and therefore, the ethical rule should not be abrogated. (pp. 32-33)
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ARGUMENT

I. THE LOWER COURT’S ORDER ADJUDICATED THE FINAL
MERITS OF THE CAUSE OF ACTION PURSUANT TO G.L.
CHAPTER 12A, § 9 AND IS THEREFORE APPEALABLE.

An OIG application to the Superior Court to issue an order to compel
contemplates only one form of relief: an order compelling production of the data or
material sought. If the OIG obtains that order (as opposed to some form of interim
relief), the case is over, and the order constitutes the final action of the trial court.
There is no “trial.” It is therefore a “final judgment” for purposes of G.L. c. 231, §
113. Alternatively, the order is a final, separately appealable order.

General Laws c. 12A, § 9 states in relevant part:

Any justice of the superior court department in the trial court may, upon

application by the inspector general, issue an order to compel the

production of records, reports, audits, reviews, papers, books,

documents, recommendations, correspondence and any other data and

material as aforesaid in the same manner and to the same extent as

before said superior court department. Any failure to obey such order

may be punished by said court as contempt.

No Massachusetts appellate decisions have addressed whether an order
granting a motion to compel pursuant to Section 9 is a final judgment or an
appealable final order. But because such an order finally adjudicates the rights of the
parties, it constitutes the final judgment of the Superior Court in the Section 9 action
and is thus appealable. General Law c. 231, § 113 provides that “[a] party aggrieved by
a final judgment of the superior court ...may appeal therefrom to the appeals court[.].

Rule 54 of the Massachusetts Rules of Civil Procedure defines judgment as “the act of

13



the trial court finally adjudicating the rights of the parties affected.” The 1973
Reporter’s Notes to Mass. R. Civ. P. 54 state that “[u]nder the Rules, “‘judgment’™ is
merely the final adjudicating act of the trial court, and starts the timetable for appellate
review.” See Mass. R. App. P. 3(c)(1)(A) (i) (“notice of appeal shall designate[] ... in
civil cases, the judgment, decree, adjudication, or separately appealable order from
which the appeal is taken.”) The trial court’s decision granting the OIG’s motion to
compel pursuant to G.L. c. 12A, § 9 is the final adjudicating act of the trial court and
is thus appealable as a final judgment.

Even if this court concludes it is not a final judgment, the order is separately
appealable as a final order. While the language in G.L. c. 12A, § 9 is not explicit that
the order is a final appealable order, as set forth above, there is no more litigation to
be had on the OIG’s application. “Where the language of a statute is inconclusive,
courts must look to extrinsic sources for assistance in determining the correct
interpretation of the statute, including legislative history, analogous statutory material,
and relevant case law.” Commonwealth v. Mcl eod, 437 Mass. 2806, 290 (2002). As
mentioned above, there are no cases interpreting G.L. c¢. 12A, § 9, and appellant has
conducted diligent research but found no relevant legislative history. However, a
somewhat analogous statutory scheme exists in G.L. c. 93A.

The Attorney General has statutory authority pursuant to G.L. c. 93A, § 6(1) to

issue civil investigative demands (“CID”) on companies alleged to be engaging in
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unfair or deceptive trade practices. This is not dissimilar to what G.L. c. 12A, § 9
authorizes the OIG to do. Section § 6(1) of G.L. c. 93A provides, in pertinent part:

The attorney general, whenever he believes a person has engaged in or is

engaging in any method, act or practice declared to be unlawful by this

chapter, may conduct an investigation to ascertain whether in fact such

person has engaged in or is engaging in such method, act or practice. In

conducting such investigation he may ... (b) examine or cause to be

examined any documentary material of whatever nature relevant to such

alleged unlawful method, act or practice].]

General Laws c. 93A, § 6(7) provides that the recipient of the CID may move
the Superior Court, for good cause shown, to set aside or modify the CID. An order
denying a G.L. c. 93A, § 6(7) motion to set aside or modify a CID is an interlocutory
order and not an appealable final order. Harmon Law Offs., P.C. v. Att’y Gen., 83 Mass.
App. Ct. 830, 831 (2013). This makes sense, as the lower court has not yet finally
resolved whether the material requested must be produced. See, generally, Exxon
Mobil Corp. v. Att’y Gen., 479 Mass. 312, 324 (2018) (party moving to modify or set
aside CID “bears a heavy burden to show good cause why it should not be compelled
to respond”). By contrast, where the CID recipient does not move to set aside or
modify a CID, an order denying the Attorney General’s motion to compel testimony
pursuant to G.L. c. 93A, § 7 is appealable as a final order. A#y’ Gen. v. Colleton, 387
Mass. 790, 791-792 (1982). This also makes sense, as the litigation is at an end.

Moreover, G.L. c. 93A, § 7 provides that the Attorney General “may file in the

superior court ... a petition for an order ... for ... enforcement.” Similar language

exists in G.L. c. 12A, § 9: “Any justice of the superior court ... may, upon application
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by the inspector general, issue an order to compel.” By the plain language of Section
7, an order issued under that section is a final order: “Any disobedience of any final
order entered under this section by any court shall be punished as a contempt
thereof.” (Emphasis added). That final order is appealable. Harmon Law Offs., P.C., 83
Mass. App. Ct. at 831. By analogy, the same result must obtain here.

Notwithstanding the absence of the word “final” in G.L. c. 12A, § 9, the order
on the OIG’s motion to compel pursuant to G.L. c. 12A, § 9 is analogous to the
“final order” found in G.L. c. 93A, § 7, or the denial of the Attorney General’s
motion to compel, in that it is the final order of the Superior Court adjudicating the
rights of the parties. Unlike the statutory framework set forth in G.L. c. 93A, §§ 6-7,
there is only one “order” contemplated in a G.L. c. 12A, § 9 lawsuit: a final order
compelling production. Section 9 does not provide a statutory mechanism for an
agency to “set aside or modify” an OIG summons that a recipient of a CID possesses
under G.L. c. 93A, § 6(7). Therefore, the order issued pursuant to G.L. c. 12A, § 9 is
the equivalent to the “final order” pursuant to G.L. ¢ 93A, § 7 and is thus appealable.

Finally, both G.L. c. 12A, § 9 and G.L. c. 93A, § 7 provide that failure to
comply with a court order compelling compliance may be punished as contempt. See
G.L. c. 12A, § 9 (““Any failure to obey such order may be punished by said court as
contempt.”); G.L. c. 93A, § 7 (“Any disobedience of any final order entered under this
section by any court shall be punished as a contempt thereot.”) Were this court to

conclude the lower court’s order here was interlocutory, CPCS would be required to
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be found in contempt of court before an appeal would lie. Courts have resorted to the
“crude but serviceable method” of requiring parties to incur a sanction for contempt
to appeal an interlocutory order. Cronin v. Strayer, 392 Mass. 525, 529 (1984).

However, any concerns about avoiding piecemeal litigation are simply not
present here. Cf. Linder v. Pollak, 102 Mass. App. Ct. 386, 390 (2023) (restricting
appeals of interlocutory orders avoids piecemeal litigation that “will delay the
resolution of the trial court case, increase the over-all cost of the litigation, and burden
our appellate courts”) (citations and internal quotations omitted).

First, as set forth above, there is no more litigation to be had on the merits of
the OIG’s application. There is no trial or other form of “further proceedings”; the
trial court’s decision disposed of the cause of action on its merits and left nothing else
to be resolved. Dominion Builders, I.L.C v. Hennep Properties, .L.C, 106 Mass. App. Ct.
323, 328 (2025). Second, as demonstrated by the lack of any appellate opinions on
this issue, there is no risk of a flood of appellate litigation. It is therefore unnecessary
to require CPCS, a state agency, to be held in contempt before being allowed to
appeal the lower court’s order.

In sum, the order issued pursuant to G.L. c. 12A, § 9 is therefore appealable as
either a final judgment adjudicating the merits of the OIG’s application or a final

order.
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II. GENERALLAW CHAPTER 12A, § 9, DOES NOT SUPERSEDE AN
ATTORNEY’S OBLIGATION TO PROTECT CONFIDENTIAL
CLIENT INFORMATION.

“Integral to the duty of loyalty that a lawyer owes a client is the duty of
confidentiality.” Commonwealth v. Tate, 490 Mass. 501, 508 (2022). In recognition of the
critical importance of protecting client confidences, the Supreme Judicial Court has
concluded that a statute of general application must yield to the operation of the
ethical rule protecting client confidentiality. Opinion of the Justices, 375 Mass. 795 (1978).
However, even if this Court were to deviate from that principle, more is required
before an attorney’s obligation to protect confidential client information should be
abrogated. The statute at issue must have either express terms or a clear statement of
intent to abrogate the ethical rule.

A. The Massachusetts Rules of Professional Conduct establish an
attorney’s obligation to protect confidential client information.

Mass. R. Prof. C. 1.6(a) states:

A lawyer shall not reveal confidential information relating to the
representation of a client unless the client gives informed consent, the
disclosure is impliedly authorized in order to carry out the representation
or the disclosure is permitted by paragraph (b). “Confidential
information” consists of information gained during or relating to the
representation of a client, whatever its source, that is (i) protected by the
attorney-client privilege, (ii) likely to be embarrassing or detrimental to
the client if disclosed, or (iii) information that the lawyer has agreed to
keep confidential.

An attorney is permitted to disclose a client’s confidential information in

narrow circumstances. A “lawyer may reveal confidential information relating to the
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representation of a client to the extent the lawyer reasonably believes necessary.”
Mass. R. Prof. C. 1.6(b). As relevant here, “to the extent required by Rules 3.3, 4.1(b),
8.1 or 8.3 |a lawyer] must reveal, such information: ...(6) to the extent permitted or
required under these Rules or to comply with other law or a court order....” Mass. R.
Prof. C. 1.6(b) (emphasis added).

Comment 12 to Mass. R. Prof. C. 1.6(b)(6) explains what “other law” means in
the Rule:

Other law may require that a lawyer disclose confidential information

about a client. Whether such a law supersedes Rule 1.6 is a question of

law beyond the scope of these Rules. When disclosure of confidential

information relating to the representation appears to be required by

other law, the lawyer must discuss the matter with the client to the

extent required by Rule 1.4. If, however, the other law supersedes this

Rule and requires disclosure, paragraph (b)(6) permits the lawyer to

make such disclosures as are necessary to comply with the law.

(Emphasis added).

No reported decisions in Massachusetts address when “other law” supersedes
an attorney’s ethical obligation not to disclose confidential attorney-client
information. As Comment 12 to Mass. R. Prof. C. 1.6 makes clear, whether “other
law” supersedes the operation of Rule 1.6 is a “matter of law” not addressed by the
Rules themselves. Although the lower court’s decision found that no law superseded
Mass. R. Prof. C. 1.6, the lower court nonetheless concluded that CPCS must comply

with the OIG’s request. That question of law is a novel one, squarely presented here.

B. Standard of review

19



This Court reviews the Superior Court judge’s decision de novo. O’Leary v.
Contributory Ret. Appeal Bd., 490 Mass. 480, 483 (2022).

C. The obligation to protect confidential attorney-client information
takes precedence over a generally applicable disclosure statute.

In Opinion of the Justices, 375 Mass. 795, 814 (1978), the Supreme Judicial Court
ruled in dicta that when legislation conflicts with the Court’s rules governing a
lawyer’s professional conduct, the statute must yield to the operation of the ethical
rule. That reasoning guides the correct outcome of this case.

In Opinzon of the Justices, this Court was asked by the Legislature to opine on the
constitutionality of legislation seeking to establish what would become G.L. c. 268B,
the Financial Disclosure Act. Id. One of the questions propounded to the Court was
whether the provision requiring all “persons” seeking or holding public office,
including members of the bar, to disclose information identifying clients and the
nature of the client relationship impermissibly encroached upon the “powers of the
court” in contravention of Article 30 of the Massachusetts Constitution. Id. at 812.
The challenged provision required attorneys who held, or were seeking to hold, public
office to disclose “the names, addresses and nature of business of certain clients and
the nature of the services rendered to them....” Id. at 814, fn. 15.

While the Court ultimately held that this provision did not violate Article 30, it

opined, [“i]f the judicial department promulgates a rule imposing standards higher
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than or in conflict with those imposed by the legislation, the judicial rule would
prevail.” Id. at 814. The Court went on to state in a footnote:

[i]t has been suggested that the requirement in § 7(b)(2) of the proposed
law, that attorneys who are candidates or holders of public office must
disclose the names, addresses and nature of business of certain clients
and the nature of services rendered to them would conflict with
Supreme Judicial Court Rule 3:22, DR 4-101 (359 Mass. 796, 812-813
(1972)), forbidding members of the bar from revealing information
“which would be embarrassing or would be likely to be detrimental to
the client.” In particular instances this canon might conflict with the
requirements of § 7(b)(2); if so, the rule would prevail. Similar
considerations might apply as to judicial employees and officials.

Id. at 814, fn. 15 (emphasis supplied).
The disciplinary rule referenced by the Court, DR 4-101 (“A Lawyer Should

Preserve the Confidences and Secrets of a Client”) (359 Mass. 787, 812-813 (1972),

provided:

Canon 4
A Lawyer Should preserve the Confidences and Secrets of a Client

DR 4-101 Preservation of Confidences and Secrets of a Client.

(A) “Contidence” refers to information protected by the attorney-
client privilege under applicable law, and “secret” refers to other
information gained in the professional relationship that the client has
requested be held inviolate or the disclosure of which would be
embarrassing or would be likely to be detrimental to the client. Sec. (A)
to DR-401, 359 Mass. 787, 813 (1972).

(B) Except when permitted under DR 4-401(C), a lawyer shall not
knowingly:

(1) Reveal a confidence or secret of his client.

(C) A lawyer may reveal:
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(2) Confidences or secrets when permitted under Disciplinary
Rules or required by law or court order. (Emphasis added).

There are two important provisions of this canon that inform the materiality of
this Court’s decision in Opinion of the Justices to this case. First, it employs neatly
identical language as that found in Mass. R. Prof. C. 1.6(a) when defining
“confidential information.” Rule 1.6(a) states that “confidential information” consists
of information gained during or relating to the representation of a client, whatever its
source, that is (i) protected by the attorney-client privilege, (ii) likely to be
embarrassing or detrimental to the client if disclosed or (iii) information that the
lawyer has agreed to keep confidential. (Emphasis added.)

Here, the lower court found that docket numbers sought by the OIG met the
definition of “confidential information” under Mass. R. Prof. C. 1.6(a). It noted: “The
Court broadly views a docket number as “‘Confidential Information™ in that such
disclosure of an individual’s financial status could be embarrassing or detrimental to
the client if disclosed and such information is not ‘generally known.” RA152, AD56.

Second, the “required by law” exception found in DR-401(C)(2) is nearly
identical to the language at issue in this case, found in Mass. R. Prof. C. 1.6(b)(6):

“...to the extent permitted or required under these Rules or to comply with other law

or a court order.” Importantly, the Supreme Judicial Court did not find that the
“required by law” exception in DR-401(C)(2) operated to supersede the obligation of

confidentiality when examining the challenged provision. Opinzon of the Justices, 375
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Mass. at 814. While the Court did not explain why the proposed statute “would not
prevail” over an attorney’s obligation to maintain the confidentiality of “confidences
or secrets”, the Court clearly placed primacy on a lawyer’s obligation to maintain
confidentiality despite the statutory provision’s express language that would by its
plain meaning require disclosure. Id. The Court could have read that exception in
DR-104(C)(2) to permit or require disclosure because the provision was “required by
law.” It did not. In essence, the Court determined that the provision requiring
disclosure did not “supersede” the ethical rule. That analysis informs the outcome
here.

Another reason the dicta in Opznion of the Justices guides the resolution of this
case is the similarity of purpose between both § 7(b)(2) of the proposed law (G.L. c.
268B, § 5, the Financial Disclosure Act) and G.L. c. 12A, § 9. Both seck to promote
integrity in government operations. While there are differences between the OIG
statutory scheme and the Financial Disclosure Act, both were enacted in response to a
desire to redress corruption in the governmental operations at the state and local level.
See Brasi Dev. Corp. v. Att’y Gen., 456 Mass. 684, 691 (2010) (OIG “responsible for
preventing ‘fraud, waste and abuse in the expenditure of public funds™); Opinion of the
Justices, 375 Mass. at 814 (1978) (principal purpose of Financial Disclosure Law to
compel candidates and public officials to disclose financial interests to avoid conflicts
of interest). Chapter 12A targets fiscal waste and procurement irregularities through

investigative oversight. G.L. c. 12A, § 7 (“The office of inspector general shall act to
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prevent and detect fraud, waste and abuse in the expenditure of public funds, whether
state, federal, or local, or relating to programs and operations involving the
procurement of any supplies, services, or construction, by agencies, bureaus, divisions,
sections, departments, offices, commissions, institutions and activities of the
commonwealth....”) The Financial Disclosure Act ensures transparency and
accountability by requiring the filing of Statements of Financial Interest, which reveal
the financial interests of public officials that might influence their official duties. G.L.
c. 268B, § 5. McDonough, 39 Mass. Prac., Administrative Law & Practice § 19:18.
(“Through M.G.L. c. 268B, the Legislature sought to exercise more effective control
over unethical practices and conflicts of interest of public officials or employees by
mandating extensive disclosure of financial interests that pose, or are likely to pose,
conflict of interest problems”). The similarity behind the purpose of each statute
supports applying the same approach here. The ethical rule should not be superseded
by G.L. c. 12A, § 9.

For all of the above reasons, the lower court’s decision is contrary to the
Supreme Judicial Court’s decision in Opinion of the Justices and therefore should be
reversed.

D. General Law Chapter 12A, § 9 may not be applied to abrogate the

confidentiality of information arising out of the attorney-client
relationship absent a clear statement by the Legislature.

Moreover, reversal is also supported by the application of the clear statement

doctrine, which requires a statute to contain express terms to abrogate critically
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important legal rights. While Opinion of the Justices analyzed the relationship between the
ethical rule and a statute of general application, no Massachusetts decision has
analyzed the operation or scope of Section 9 specifically in relation to attorney-client
confidentiality. There are no express terms contained in Section 9 abrogating this
critical principle. The United States Supreme Court and the Supreme Judicial Court
have invoked a “clear statement” rule to protect significant judicial interests from
subversion by “general” legislation. Moreover, courts in other jurisdictions have
specifically required a clear statement in a statute or regulation to abrogate attorney-
client confidentiality where the law might operate to compel disclosure.

This Court should follow suit and hold that absent a clear statement by the
Legislature, G.L c. 12A, § 9 should not be interpreted to supersede an attorney’s
obligation to maintain the confidentiality of information arising out of the attorney-
client relationship.

1. The Clear Statement Rule at the Federal Level.

Across multiple contexts, the Supreme Court has refused to give effect to the
most natural reading of statutory language where that would upset some pre-existing
relationship of rights and responsibilities deemed too fundamental to be re-ordered
silently. Aviel “When the State Demands Disclosure)” 33 Cardozo L. Rev. 675, 723 (2011).
The Supreme Court applies canons of construction that deviate from statutory text
when it does not believe that a rational legislature could have intended the result

indicated by the plain text of the statute. Id. at 731. The Supreme Court has long
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interpreted congressional enactments in light of background principles that appear
nowhere on the face of the statute at issue. Id. at 723. Where a statute appears to give
rise to these consequences, the Court applies what has come to be known as the clear
statement rule. Id. at 724. See also Barrett, Substantive Canons and Faithful Agency, 90
B.U. L. Rev. 109, 167 (2010) (*... clear statement rules function no differently from
other canons that permit a court to forsake a more natural interpretation in favor of a
less natural one that protects a particular value.”) Thus, absent a clear instruction to
do so, “the Court will not interpret a statute to waive the federal government’s
immunity from suit, to abrogate a state’s sovereign immunity from suit in federal
court, to regulate ‘core state functions,’ to abrogate Indian treaty rights, to abrogate
the inherent power of a federal court, or to apply retroactively.” Aviel, at 118-19.
“|I]n traditionally sensitive areas, ... the requirement of [a] clear statement
assures that the legislature has in fact faced, and intended to bring into issue, the
critical matters involved in the judicial decision.” Gregory v. Asheroft, 501 U.S. 452, 461
(1991) (internal quotation marks and citations omitted). See also United States v. Nordic
Village, Inc., 503 U.S. 30, 33 (1992) (“[w]aivers of the [Federal] Government’s
sovereign immunity, to be effective, must be ‘unequivocally expressed™); ~Atascadero
State Hospital v. Scanlon, 473 U.S. 234, 242 (1985) (“Congress may abrogate the States’
constitutionally secured immunity from suit in federal court only by making its
intention unmistakably clear in the language of the statute™); Sz Cyr». INS, 533 U.S.

289, 299 (2001) (requiring a clear statement of intent to abrogate habeas jurisdiction).
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Although the doctrine arises primarily in federal courts in determining jurisdictional
statutes, it illustrates the wider principle of requiring express terms, or a clear
statement, before courts construe statutes as imposing significant legal consequences
on core values.

2. Application of the Clear Statement Rule in Massachusetts.

Massachusetts courts recognize a clear statement rule requiring that the
Legislature use express or explicit statutory language to accomplish certain significant
legal changes, particularly when abrogating common law rights, barring statutory
retroactivity, or waiving sovereign immunity.

In Commonwealth v. Adams, 482 Mass. 514, 515 (2019), the Supreme Judicial
Court recognized that the common law crime of obstructing a police officer was
“preserved and continued” where the Legislature had not altered or repealed it. This
decision highlights that there must be an express or explicit term in a statute before
common law is repealed.

The Supreme Judicial Court also applied a clear statement requirement when
analyzing whether legislative enactments had made changes to the jurisdiction of the
courts by express terms. Crocker et al. v. [ustices of Superior Court, 208 Mass. 162, 171
(1911) (“An examination of statutes passed since respecting the jurisdiction of courts
shows that the Legislature has manifested no intention, either expressly or by fair
implication, to limit in this respect the powers of the higher courts as established by

the Constitution and the legislation passed immediately thereafter.”). In Building
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Inspector of Acton v. Board of Appeals of Acton, 348 Mass. 453, 456 (1965), the Supreme
Judicial Court held that absent express language, legislation does not apply
retroactively in such a manner as to affect substantive rights. More recently, in Brown
v. Office of Com’r of Probation, 475 Mass. 675, 679 (2016), the Court held that the waiver
of sovereign immunity must also be expressed by the terms of a statute or appear by
necessary implication. See also Ware v. Commonwealth, 409 Mass. 89, 91 (1991) (watver
of sovereign immunity must appear in express terms).

Finally, Massachusetts also has codified baseline rules for statutory construction
in G.L. c. 4, § 6, which directs that in construing statutes, certain rules shall be
observed unless their observance involves “a construction inconsistent with the
manifest intent of the law-making body or repugnant to the context of the same
statute.” General Laws c. 4, § 6 itself reflects a version of the clear statement rule in
specific contexts. For example, Section 6 provides that words purporting to give three
or more public officers authority to adopt rules and regulations shall not be construed
as authorizing the adoption of a rule or regulation relative to a quorum which would
conflict with the provisions of clause Fifth, in the absence of express and specific
mention therein to that effect. This statutory text demonstrates that the Legislature
itself has codified the requirement of express and specific language before certain
significant legal consequences will follow from a statute.

All these examples demonstrate that a clear statement doctrine exists in

Massachusetts. That doctrine should be applied here when analyzing the impact of
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G.L. c. 12A, § 9 on attorney-client confidentiality, which as discussed below, is a
fundamental element of Massachusetts law and professional conduct.

3. Attorney-Client Confidentiality is a Substantial Interest Entitled
to Application of the Clear Statement Rule.

Attorney-client confidentiality enshrined in Mass. R. Prof. C. 1.6 is a principle
of at least comparable importance to those interests identified above where the courts
have applied a clear statement rule. The Supreme Judicial Court has recognized
attorney-client confidentiality occupies a critical constitutional dimension that
mandates heightened protection. Specifically, the Supreme Judicial Court held that
effective assistance of counsel guaranteed by art. 12 of the Massachusetts Declaration
of Rights is intertwined with attorney-client confidentiality. Commonwealth v. Martinez,
425 Mass. 382, 391 (1997) (““The constitutional guarantee to effective assistance of
counsel, untroubled by conflicts of interest, is intended not only to prevent the
problems that can spring from contemporaneous divided loyalties, but also to prevent
prejudice to a defendant arising from an attorney’s treatment of privileged
information.”). In Commonwealth v. Perkins, 450 Mass. 834, 850-851 (2008) (internal
citation omitted), the Court held that “a defendant must be able to seek the advice
and guidance of [their] attorney and must be able to rely on the undivided loyalty of
[their] counsel to present the defense case with full force and zealousness. ... It is
axiomatic that among the highest duties an attorney owes a client is the duty to

maintain the confidentiality of client information.”
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Other states have similarly concluded that “disclosure of confidential
information ... necessarily implicates the attorney’s duty of loyalty as well as the
defendant’s constitutional right to the effective assistance of counsel.” Szate v. Jones,
278 Mont. 121, 125, 923 P.2d 560 (1996); State v. Bain, 292 Neb. 398, 406, 872 N.W.2d
777 (2016) (“government interference in the confidential relationship between a
defendant and his or her attorney can implicate the ... right to counsel [under the Sixth
Amendment to the United States Constitution]”).

Further, at least one state supreme court and one federal court of appeals have
applied a clear statement rule in analyzing whether a law supersedes the same ethical
obligation of confidentiality. The New Jersey Supreme Court held that client names
were confidential and could not be disclosed where the state’s division of mental
health sought to enforce a regulation that was general in scope “requiring reporting
for all agencies receiving financial assistance through the Division, to aid in
monitoring compliance and for program planning and development.” Iz re Adpzsory
Opinion No. 544 of the New Jersey Supreme Conrt Advisory Committee on Professional Ethics,
103 N.J. 399, 410, 511 A.2d 609 (1986).

In that case, the Community Health Law Project (“CLP”), as an agency in
receipt of such financial assistance from the State of New Jersey, refused to produce
client-identifying information asserting that such information was protected as
confidential arising out of the attorney-client relationship. Agreeing with CLP, the

New Jersey Supreme Court rejected the state’s argument that the obligation to

30



maintain the confidentiality was vitiated because “the information sought is to be
turnished by law.” Id. at 410. The Court held that absent “specific language” in the
regulation requiring “client-identifying information,” the regulation directing the
disclosure was not a law excepting the operation of the duty of confidentiality. I4. The
Court went on to acknowledge that if the identity of clients of a legal services
organization were “clearly required” by the regulation then the analysis and result
could well be different. Id. at 411. Noting the absence of specific language requiring
this information (*...the regulations ... do not specifically require client-identifying
information...”), the Court held that ““we may not infer that this client-identifying
information is necessary to be disclosed as a matter of law.” Id. at 410.

The United States Court of Appeals for the District of Columbia Circuit also
applied a clear statement requirement when it held that the statute at issue abrogated
attorney-client confidentiality because the statutory text specifically identified “client
names” as information to be disclosed. In that case, Legal Services of New York City
objected to subpoenas issued by the Legal Services Corporation’s (“LSC”) Inspector
General while performing an audit, seeking the disclosure of client names. U.S., Acting
Inspector General v. Legal Services for New York City, 249 F.3d 1077, 1080 (D.C. Cir. 2001).
The Court of Appeals observed that “[aJuditing the Legal Service Corporation’s
grantees poses ethical concerns not ordinarily presented to a government auditor.” Id.
at 1083. Under the Legal Services Corporation Act of 1974, 42 U.S.C. § 2996e(b)(3),

the LSC’s Inspector General was required to conduct its activities “in a manner
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consistent with attorneys’ professional responsibilities.” However, Congress explicitly
included a limited exception making “client names” available to the LSC’s Inspector
General in the performance of its duties. Id. at 1082.2 With the presence of that text
expressly excepting client names from the ordinary operation of the ethical rules, the
Court of Appeals held that the confidentiality mandated by the rules of professional
conduct was superseded.

While the D.C. Circuit Court of Appeals required disclosure and the New
Jersey Supreme Court did not, both courts recognized that the existence - or absence -
of express language in the law was a necessary component to the determination
whether attorney-client confidentiality would be abrogated by another law. By
comparison, in this case, there is no text in Section 9 providing that the OIG can
obtain confidential information arising out of the attorney-client relationship in the
course of its investigation. The mandate to investigate the Massachusetts indigent
defense systems is not a clear statement that the Legislature intended Section 9 to
supersede the confidentiality established by Mass. R. Prof. C. 1.6(a). This Court

should follow courts in other jurisdictions which have specifically held that a clear

2 “Notwithstanding section [42 U.S.C. § 2996¢(b)(3)], financial records, time records,
retainer agreements, client trust fund and eligibility records, and client names, for each
recipient shall be made available to any auditor or monitor of the recipient, including
any Federal department or agency that is auditing or monitoring the activities of the
Corporation or of the recipient, ... except for reports or records subject to the
attorney-client privilege.” U.S., Acting Inspector General, 249 F.3d at 1082 citing
Omnibus Appropriations Act of 1996, Pub.L.. No. 104-134, § 509(h), 110 Stat. 1321,
1321-59. (Emphasis supplied).
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statement is necessary to abrogate the constitutional mandate to the right to an
attorney who zealously guards the client’s confidential information.

Allowing the lower court’s decision to stand would set a dangerous precedent.
The scope of Section 9 could be applied to reach other types of confidential
information in the attorney-client relationship—materials protected by the work
product doctrine or records relating to conversations between attorneys and clients—
all in the name of a mandate to evaluate the efficacy of the public defender system.
Absent express, clear language in Section 9 that the Legislature intended that result,
this Court must not give an executive branch agency the authority to access
confidential attorney-client information held by a judicial branch agency. Our
appellate courts have repeatedly emphasized the critical importance of the ethical
obligations of counsel in providing constitutionally mandated zealous advocacy. The
OIG’s statutory mandate to investigate CPCS is not thwarted by maintaining attorney-
client confidential information, and the OIG’s request here must yield to counsel’s

ethical obligation.

CONCLUSION

The Massachusetts Rules of Professional Conduct establish that attorney-client
confidentiality is at the core of ethical representation for all citizens of the
Commonwealth and it is intrinsic to the right to the effective assistance of counsel
guaranteed by the Declaration of Rights. Allowing abrogation of the duty of

confidentiality on the scale and magnitude contemplated by the OIG will create a
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two-tiered system of justice in the Commonwealth. Left undisturbed, the lower

court’s decision will signal to clients that notwithstanding the right to counsel

enshrined in the Supreme Court’s Gideon v. Wainright, 372 U.S. 335 (1963), that right

means something less if that representation is paid for by the government. The right

to the effective assistance of counsel should not be impaired or reduced simply

because a person cannot afford to pay for a lawyer.

For these reasons, this Court should reverse and vacate the order granting the

OIG’s motion to compel.

Date: July 15, 2026
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MASSACHUSETTS STATUTES

Section 82 of Chapter 14 of the Acts of 2025

Item 0910-0200 of said section 2 of said chapter 9 is hereby amended by inserting the
following words:- ;provided, that not later than June 30, 2026, the inspector general
shall submit a report to the senate and house clerks, the joint committee on the
judiciary and the senate and house committees on ways and means that shall include,
but not be limited to: (i) an examination of existing practices, rules and requirements
relative to the determination of indigency and the assignment of counsel by the trial
court, including an analysis and examination of reimbursement practices and
requirements for defendants receiving public representation but who are found not to
be indigent; (ii) a review of billing practices and procedures by bar advocates and the
oversight thereof; (iif) an examination of the caseload of counsel involved in
representation of indigent defendants and the efficacy thereof; (iv) an analysis of the
fiscal impact of increasing the proportion of indigent clients represented by public
defenders on the total cost of indigent defense; and (v) best practices from other
jurisdictions to provide adequate and cost-effective representation of indigent
defendants.

G.L. ¢. 4, § 6 Rules for construction of statutes

In construing statutes the following rules shall be observed, unless their observance
would involve a construction inconsistent with the manifest intent of the law-making
body or repugnant to the context of the same statute:

First, The repeal of a statute shall not revive any previous statute, except in case of the
repeal of a statute, after it has become law, by vote of the people upon its submission
by referendum petition.

Second, The repeal of a statute shall not affect any punishment, penalty or forfeiture
incurred before the repeal takes effect, or any suit, prosecution or proceeding pending
at the time of the repeal for an offence committed, or for the recovery of a penalty or
torfeiture incurred, under the statute repealed.

Third, Words and phrases shall be construed according to the common and approved
usage of the language; but technical words and phrases and such others as may have
acquired a peculiar and appropriate meaning in law shall be construed and understood
according to such meaning.
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Fourth, Words importing the singular number may extend and be applied to several
persons or things, words importing the plural number may include the singular, and
words of one gender may be construed to include the other gender and the neuter.

Fifth, Words purporting to give a joint authority to, or to direct any act by, three or
more public officers or other persons shall be construed as giving such authority to,
or directing such act by, a majority of such officers or persons.

Sixth, Wherever any writing is required to be sworn to or acknowledged, such oath or
acknowledgment shall be taken before a justice of the peace or notary public, or such
oath may be dispensed with if the writing required to be sworn to contains or is
verified by a written declaration under the provisions of section one A of chapter two
hundred and sixty-eight.

Seventh, Wherever action by more than a majority of a city council is required, action
by the designated proportion of the members of each branch thereof, present and
voting thereon, in a city in which the city council consists of two branches, or action
by the designated proportion of the members thereof, present and voting thereon, in
a city having a single legislative board, shall be a compliance with such requirement.

Eighth, Wherever publication is required in a newspaper published in a city or town, it
shall be sufficient, when there is no newspaper published therein, if the publication is
made in a newspaper with general circulation in such city or town. If a newspaper is
not published in such city or town and there is no newspaper with general circulation
in such city or town, it shall be sufficient if the publication is made in a newspaper
published in the county where such city or town is situated. A newspaper which by its
title page purports to be printed or published in such city, town or county, and which
has a circulation therein, shall be deemed to have been published therein.

Ninth, Wherever a penalty or forfeiture is provided for a violation of law, it shall be
for each such violation.

Tenth, Words purporting to give three or more public officers or other persons
authority to adopt, amend or repeal rules and regulations for the regulation,
government, management, control or administration of the affairs of a public or other
body, board, commission or agency shall not be construed as authorizing the adoption
of a rule or regulation relative to a quorum which would conflict with the provisions
of clause Fifth in the absence of express and specific mention therein to that effect.
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Eleventh, The provisions of any statute shall be deemed severable, and if any part of
any statute shall be adjudged unconstitutional or invalid, such judgment shall not
affect other valid parts thereof.

G.L.¢c. 12A4, § 7 Purpose

The office of inspector general shall act to prevent and detect fraud, waste and abuse
in the expenditure of public funds, whether state, federal, or local, or relating to
programs and operations involving the procurement of any supplies, services, or
construction, by agencies, bureaus, divisions, sections, departments, offices,
commissions, institutions and activities of the commonwealth, including those
districts, authorities, instrumentalities or political subdivisions created by the general
court and including the cities and towns.

G.L. ¢c. 12A, § 9 Inspection of records and papers, investigations; summons

The inspector general in carrying out the provisions of this chapter shall have access to
all records, reports, audits, reviews, papers, books, documents, recommendations,
correspondence, including information relative to the purchase of services or
anticipated purchase of services from any contractor by any public body, and any other
data and material that is maintained by or available to any public body described in
section seven which in any way relate to the programs and operations with respect to
which the inspector general has duties and responsibilities except records under the
provisions of section eighteen of chapter sixty-six as defined in section three of said
chapter sixty-six.

He may request such information, cooperation and assistance from any state, county or
local governmental agency as may be necessary for carrying out his duties and
responsibilities. Upon receipt of such request each person in charge of, or the governing
body of any public body described in section seven, shall furnish to the inspector
general or his authorized agent or representative such information, cooperation and
assistance, including information relative to the purchase of services or anticipated
purchase of services from any contractor by any public body, except records under the
provisions of section eighteen of chapter sixty-six as defined in section three of said
chapter sixty-six.

He may make such investigations, audits and reports relating to the administration of
the programs and operations of the applicable public bodies described in section seven,
as are in the judgment of the inspector general necessary and may conduct an
examination of any public documents.
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He shall have direct and prompt access to the head of any public body described in
section seven, when necessary for any purpose pertaining to the performance of his
duties and responsibilities under this chapter.

He may request the production, on a voluntary basis, of testimony or documents from
any individual firm or non-governmental entity which relate to his duties and
responsibilities.

The inspector general may require by summons, the production of all records, reports,
audits, reviews, papers, books, documents, recommendations, correspondence and any
other data and material relevant to any matter under audit or investigation pursuant to
the provisions of this chapter except records under the provisions of section eighteen
of chapter sixty-six as defined in section three of said chapter sixty-six.

Such summons shall be served in the same manner as a summons for the production
of documents in civil cases issued on behalf of the commonwealth, and all provisions
of law relative to said summons shall apply to a summons issued pursuant to this
chapter. Any justice of the superior court department in the trial court may, upon
application by the inspector general, issue an order to compel the production of records,
reports, audits, reviews, papers, books, documents, recommendations, correspondence
and any other data and material as aforesaid in the same manner and to the same extent
as before said superior court department. Any failure to obey such order may be
punished by said court as contempt.

Any summons issued pursuant to this section shall not be made public by the inspector
general or any officer or employee of his department, nor shall any documents provided
pursuant to this section be made public until such time as it is necessary for the
inspector general to do so in the performance of his duties. The production of such
books and papers pursuant to summons shall be governed by the same provisions with
reference to secrecy which govern proceedings of a grand jury. Disclosure of such
production, attendance, and testimony may be made to such members of the staff of
the office of inspector general as is deemed necessary by the inspector general to assist
him in the performance of his duties and responsibilities under this chapter and such
members of the staff may be present at the production of records.

G.L. ¢. 93A, § 6 Examination of books and records; attendance of persons; notice

(1) The attorney general, whenever he believes a person has engaged in or is engaging
in any method, act or practice declared to be unlawful by this chapter, may conduct an
investigation to ascertain whether in fact such person has engaged in or is engaging in
such method, act or practice. In conducting such investigation he may (a) take testimony
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under oath concerning such alleged unlawful method, act or practice; (b) examine or
cause to be examined any documentary material of whatever nature relevant to such
alleged unlawful method, act or practice; and (c) require attendance during such
examination of documentary material of any person having knowledge of the
documentary material and take testimony under oath or acknowledgment in respect of
any such documentary material. Such testimony and examination shall take place in the
county where such person resides or has a place of business or, if the parties consent
or such person is a nonresident or has no place of business within the commonwealth,
in Suffolk county.

(2) Notice of the time, place and cause of such taking of testimony, examination or
attendance shall be given by the attorney general at least ten days prior to the date of
such taking of testimony or examination.

(3) Service of any such notice may be made by (a) delivering a duly executed copy
thereof to the person to be served or to a partner or to any officer or agent authorized
by appointment or by law to receive service of process on behalf of such person; (b)
delivering a duly executed copy thereof to the principal place of business in the
commonwealth of the person to be served; or (c) mailing by registered or certified mail
a duly executed copy thereof addressed to the person to be served at the principal place
of business in the commonwealth or, if said person has no place of business in the
commonwealth, to his principal office or place of business.

(4) Each such notice shall (a) state the time and place for the taking of testimony or the
examination and the name and address of each person to be examined, if known, and,
if the name is not known, a general description sufficient to identify him or the
particular class or group to which he belongs; (b) state the statute and section thereof,
the alleged violation of which is under investigation and the general subject matter of
the investigation; (c) describe the class or classes of documentary material to be
produced thereunder with reasonable specificity, so as faitly to indicate the material
demanded; (d) prescribe a return date within which the documentary material is to be
produced; and (e) identify the members of the attorney general's staff to whom such
documentary material is to be made available for inspection and copying.

(5) No such notice shall contain any requirement which would be unreasonable or
improper if contained in a subpoena duces tecum issued by a court of the
commonwealth; or require the disclosure of any documentary material which would be
privileged, or which for any other reason would not be required by a subpoena duces
tecum issued by a court of the commonwealth.
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(6) Any documentary material or other information produced by any person pursuant
to this section shall not, unless otherwise ordered by a court of the commonwealth for
good cause shown, be disclosed to any person other than the authorized agent or
representative of the attorney general, unless with the consent of the person producing
the same; provided, however, that such material or information may be disclosed by the
attorney general in court pleadings or other papers filed in court.

(7) At any time prior to the date specified in the notice, or within twenty-one days after
the notice has been served, whichever period is shorter, the court may, upon motion
tfor good cause shown, extend such reporting date or modify or set aside such demand
or grant a protective order in accordance with the standards set forth in Rule 26(c) of
the Massachusetts Rules of Civil Procedure. The motion may be filed in the superior
court of the county in which the person served resides or has his usual place of business,
or in Suffolk county. This section shall not be applicable to any criminal proceeding nor
shall information obtained under the authority of this section be admissible in evidence
in any criminal prosecution for substantially identical transactions.

G.L. ¢c. 93A, § 7 Failure to appear or to comply with notice

A person upon whom a notice is served pursuant to the provisions of section six shall
comply with the terms thereof unless otherwise provided by the order of a court of the
commonwealth. Any person who fails to appear, or with intent to avoid, evade, or
prevent compliance, in whole or in part, with any civil investigation under this chapter,
removes from any place, conceals, withholds, or destroys, mutilates, alters, or by any
other means falsifies any documentary material in the possession, custody or control of
any person subject to any such notice, or knowingly conceals any relevant information,
shall be assessed a civil penalty of not more than five thousand dollars.

The attorney general may file in the superior court of the county in which such person
resides or has his principal place of business, or of Suffolk county if such person is a
nonresident or has no principal place of business in the commonwealth, and serve upon
such person, in the same manner as provided in section six, a petition for an order of
such court for the enforcement of this section and section six. Any disobedience of any
final order entered under this section by any court shall be punished as a contempt
thereof.

G.L. ¢. 119, § 38 Closed hearings; publication of names

All hearings under sections 1 to 38A, inclusive, except those related to court orders to
not resuscitate or to withdraw life-sustaining medical treatment for children in the
custody of the department under a care and protection order, shall be closed to the
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general public. It shall be unlawful to publish the names of persons before the court in
any closed hearing.

G.L. ¢c. 119, § 65 Juvenile sessions; presence of minors; exclusion of public

Courts shall designate suitable times for the hearing of cases of children under 18 years
of age, which shall be called the juvenile session, for which a separate docket and record
shall be kept. Said session shall be separate from that for the trial of criminal cases, shall
not, except as otherwise expressly provided, be held in conjunction with other business
of the court, and shall be held in rooms not used for criminal trials; and in places where
no separate juvenile courtroom is provided, hearings, so far as possible, shall be held in
chambers. The court shall exclude the general public from juvenile sessions admitting
only such persons as may have a direct interest in the case, except in cases where the
commonwealth has proceeded by indictment. A complaint under section sixty-three
may be heard in such juvenile session.

G.L. ¢. 119, § 60.A Inspection of records in youthful offender and delinguency cases

The records of a youthful offender proceeding conducted pursuant to an indictment
shall be open to public inspection in the same manner and to the same extent as adult
criminal court records. All other records of the court in cases of delinquency arising
under sections fifty-two to fifty-nine, inclusive, shall be withheld from public inspection
except with the consent of a justice of such court; provided, however, that such records
shall be open, at all reasonable times, to inspection by the child proceeded against, his
parents, guardian or attorney; provided further, that nothing herein shall be construed
to provide access to privileged or confidential communications and information; and
provided further, that said protections shall be construed to include information and
communications entered at the indictment.

Notwithstanding the provisions of this section, the name of a child shall be made
available to the public by the probation officer without such consent if the child is:
alleged to have committed an offense while between his fourteenth and eighteenth
birthdays; and has previously been adjudicated delinquent on at least two occasions for
acts which would have been punishable by imprisonment in the state prison if such
child had been age 18 or older; and is charged with delinquency by reason of an act
which would be punishable by imprisonment in the state prison if such child were age
18 or older.
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G.L. ¢. 123, § 36.A Court records of examination or commitment; privacy

All reports of examinations made to a court pursuant to sections one to eighteen,
inclusive, section forty-seven and forty-eight shall be private except in the discretion of
the court. All petitions for commitment, notices, orders of commitment and other
commitment papers used in proceedings under sections one to eighteen and section
thirty-five shall be private except in the discretion of the court. Each court shall keep a
private docket of the cases of persons coming before it believed to be mentally ill,
including proceedings under section thirty-five; provided that nothing in this section
shall prevent public inspection of any complaints or indictments in a criminal case, or
prevent any notation in the ordinary docket of criminal cases concerning commitment
proceedings under sections one to eighteen against a defendant in a criminal case.
Notwithstanding the provisions of this paragraph, any person who is the subject of an
examination or a commitment proceeding, or his counsel, may inspect all reports and
papers filed with the court in a pending proceeding, and the prosecutor in a criminal
case may inspect all reports and papers concerning commitment proceedings that are
filed with the court in a pending case.

Notwithstanding this section, a court shall, pursuant to section 35 and section 36C,
transmit information contained in court records to the department of criminal justice
information services, which shall provide the information to: (i) licensing authorities as
defined under section 121 of chapter 140; provided, however, that information shared
under this clause shall be information required or permitted to be considered under
state or federal law to conduct background checks for firearm sales or licensing; and (ii)
the Federal Bureau of Investigation; provided, however, that the information shared
under this clause shall be information required or permitted under federal law to be
included in the National Instant Criminal Background Check System maintained to
conduct background checks for firearms sales or licensing; provided further, that the
court shall not transmit information solely because a person seeks voluntary treatment
or is involuntarily hospitalized for assessment or evaluation. Information transmitted
to the department of criminal justice information services pursuant to this section and
said sections 35 and 36C shall not be considered public records pursuant to section 10
of chapter 66 and clause Twenty-sixth of section 7 of chapter 4. If the information
required to be transmitted under clause (i) of this paragraph relates to a person who
currently holds a license, card or permit issued under sections 122, 122B, 129B, 131 or
131F of chapter 140, such information shall be disseminated automatically to the
relevant licensing authority through the Criminal Justice Information System for each
commitment that is ordered as soon as the information is available.
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G.L. ¢. 231, § 113 Appeal from final judgment of superior court, land conrt and housing courts

A party aggrieved by a final judgment of the superior court, the land court, the housing
court of the city of Boston, the western division of the housing court department, the
northeastern division of the housing court department, the southeastern division of the
housing court department or the housing court of the county of Worcester, may appeal
therefrom to the appeals court or, subject to the provisions of section ten of chapter
two hundred and eleven A, to the full court of the supreme judicial court.

G.L. ¢c. 268B, §§ 5 Statements of financial interests

(a) Every candidate for public office shall file a statement of financial interest for the
preceding calendar year with the commission on or before the date on which a
certificate of nomination or nomination papers for such candidate are submitted to the
state secretary. Every candidate for public office who has not filed nomination papers
with the state secretary, but on whose behalf a statement of organization of a political
committee has been filed with the director of campaign and political finance under
section five of chapter fifty-five, and who is seeking public office by the so-called “write
in” or “sticker” method, shall within three days after such filing file a statement of
tinancial interest with the commission.

(b) Every public official shall file a statement of financial interest for the preceding
calendar year with the commission on or before the last Tuesday in May of the year in
which such public official first enters such public office and of each year that such
public official holds such office, and on or before May first of the year after such public
official leaves such office; provided, however, that no public official shall be required
to file a statement of financial interests for the year in which he ceased to be a public
official if he served for less than thirty days in such year.

(c) Every public employee shall file a statement of financial interests for the preceding
calendar year with the commission within thirty days after becoming a public employee,
on or before May first of each year thereafter that such person is a public employee and
on or before May first of the year after such person ceases to be a public employee;
provided, however, that no public employee shall be required to file a statement of
financial interests for the year in which he ceased to be a public employee if he served
less than thirty days in such year.

(d) The commission shall, upon receipt of a statement of financial interests pursuant to
the provisions of this section, issue to the person filing such statement a receipt
verifying the fact that a statement of financial interests has been filed and a receipted
copy of such statement.
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(e) No public employee shall be allowed to continue in his duties or to receive
compensation from public funds unless he has filed a statement of financial interests
with the commission as required by this chapter.

(f) The statement of financial interests filed pursuant to the provisions of this section
shall be on a form prescribed by the commission and shall be signed under penalty of
perjury by the reporting person.

() Reporting persons shall disclose, to the best of their knowledge, the following
information for the preceding calendar year, or as of the last day of said year with
respect to the information required by clauses (2), (3) and (6) below; such persons shall
also disclose the same information with respect to their immediate family provided,
however, that no amount need be given for such information with regard to the
reporting person's immediate family:

(1) the name and address of, the nature of association with, the share of equity in, if
applicable, and the amount of income if greater than one thousand dollars derived from
each business with which he is associated;

(2) the identity of all securities and other investments with a fair market value of greater
than one thousand dollars which were beneficially owned, not otherwise reportable
hereunder; and the amount of income if over one thousand dollars from any such
security which is issued by the commonwealth or any political subdivision thereof or
any public agency or authority created by the general court;

(3) the name and address of each creditor to whom more than one thousand dollars
was owed and the original amount, the amount outstanding, the terms of repayment,
and the general nature of the security pledged for each such obligation except that the
original amount and the amount outstanding need not be reported for a mortgage on
the reporting person's primary residence; provided, however, that obligations arising
out of retail installment transactions, educational loans, medical and dental expenses,
debts incurred in the ordinary course of business, and any obligation to make alimony
or support payments, shall not be reported; and provided, further, that such
information need not be reported if the creditor is a relative of the reporting person
within the third degree of consanguinity or affinity;

(4) the name and address of the source, and the cash value of any reimbursement for
expenses aggregating more than one hundred dollars in the calendar year if the source
of such reimbursement is a legislative or executive agent; or if the recipient is a public
official and the source of such reimbursement is a person having a direct interest in

46



legislation, legislative action, or a matter before a governmental body; or if the recipient
is a public employee and the source of such reimbursement is person having a direct
interest in a matter before the governmental body by which the recipient is employed;

(5) the name and address of the donor, and the fair market value, if determinable, of
any gifts aggregating more than one hundred dollars in the calendar year, if the recipient
is a public official and the source of such gift(s) is a person having a direct interest in
legislation, legislative action, or a matter before a governmental body; or if the recipient
is a public employee and the source of such gift(s) is a person having a direct interest in
a matter before the governmental body by which the recipient is employed;

(6) the description, as appearing on the most recent tax bill, and the amount of assessed
value of all real property located within the commonwealth, in which a direct or indirect
financial interest was held, which has an assessed value greater than one thousand
dollars; and, if the property was transferred during the year, the name and address of
the person furnishing consideration to the reporting person or receiving it from him in
respect to such transfer;

(7) the name and address of the source, and the fair market value, of any honoraria
aggregating more than one hundred dollars if the source of such honoraria is a legislative
agent; or if the recipient is a public official and the source of such honoraria is a person
having a direct interest in legislation, legislative action, or a matter before a
governmental body; or if the recipient is a public employee and the source of such
honoraria is a person having a direct interest in a matter before the governmental body
by which the recipient is employed;

(8) the name and address of any creditor who has forgiven an indebtedness of over one
thousand dollars, and the amount forgiven; provided, however, that no such
information need be reported if the creditor is a relative within the third degree of
consanguinity or affinity of the reporting person, or the spouse of such a relative;

(9) the name and address of any business from which the reporting person is taking a
leave of absence;

(10) the identity of any equity in a business with which the reporting person is associated
which has been transferred to a member of the reporting person's immediate family;
provided, however, that a member of the reporting person's family need not report any
such transfer to the reporting person.

Nothing in this section shall be construed to require the disclosure of information
which is privileged by law.
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Failure of a reporting person to file a statement of financial interests within ten days
after receiving notice as provided in clause (f) of section three of this chapter, or the
filing of an incomplete statement of financial interests after receipt of such a notice, is
a violation of this chapter and the commission may initiate appropriate proceedings
pursuant to the provisions of section four.

Mass. R. Civ. P. Rule 54 Judgments: Costs

(a) Definition; Form. The terms “judgment” and “final judgment” include a decree and
mean the act of the trial court finally adjudicating the rights of the parties affected by
the judgment, including:

(1) judgments entered under Rule 50(b) and Rule 52(a) and (b);

(2) judgments entered under Rule 58 upon a general verdict of a jury, or upon a decision
by the court that a party shall recover only a sum certain or costs or that all relief shall
be denied, or upon a special verdict under Rule 49(a) or a general verdict accompanied
by answers to interrogatories under Rule 49(b).

A judgment shall not contain a recital of pleadings, the report of a master or the record
of prior proceedings.

(b) Judgment Upon Multiple Claims or Involving Multiple Parties. When more than
one claim for relief is presented in an action, whether as a claim, counterclaim, cross-
claim, or third-party claim, or when multiple parties are involved, the court may direct
the entry of a final judgment as to one or more but fewer than all of the claims or parties
only upon an express determination that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence of such determination and
direction, any order or other form of decision, however designated, which adjudicates
tewer than all the claims or the rights and liabilities of fewer than all the parties shall
not terminate the action as to any of the claims or parties, and the order or other form
of decision is subject to revision at any time before the entry of judgment adjudicating
all the claims and the rights and liabilities of all the parties.

(c) Demand for Judgment. A judgment by default shall not be different in kind from
that prayed for in the demand for judgment. If only damages that are a sum certain or
a sum which can by computation be made certain are demanded, a judgment by default
shall not exceed the amount demanded. Except as to a party against whom a judgment
is entered by default, every final judgment shall grant the relief to which the party in

48



whose favor it is rendered is entitled, even if the party has not demanded such relief in
his pleadings.

(d) Costs. Except when express provision therefor is made either in a statute of the
Commonwealth or in these rules, costs shall be allowed as of course to the prevailing
party unless the court otherwise directs; but costs against the Commonwealth, its
officers, and agencies shall be imposed only to the extent permitted by law. Except for
those costs which are subject to the discretion of the court, costs shall be taxed by the
clerk according to law.

Costs which are subject to the discretion of the court may be taxed by the court upon
5 days' notice. Costs which are taxable by the clerk may be taxed without notice unless
a party notifies the clerk at any time after judgment and before execution that he desires
to be present at the taxation of costs. Such notification shall be in writing and entered
on the docket. If such notification is given, the clerk shall set a time for the taxation of
costs, and shall give notice to all interested parties. The clerk shall include in the costs
taxed only such items as are shown by the record and files at the time of taxation. On
motion served within 5 days after receipt of notice of taxation of costs by the clerk, the
action of the clerk may be reviewed by the court.

A party claiming costs shall file such certificates, affidavits and vouchers pertaining to
items of costs, as he desires to have considered in taxing costs. Copies of such
certificates, affidavits and vouchers shall be served by said party upon all other parties
at least 5 days prior to the taxation of costs.

Whenever costs are awarded to two adverse parties in the same case, the court may
order one sum to be set off against the other. If such set-off is not ordered, each party
may have execution for the costs due him.

(e) Costs on Depositions. The taxation of costs in the taking of depositions, including
audio-visual depositions, shall be subject to the discretion of the court, but in no event
shall costs be allowed unless the court finds that the taking of the deposition was
reasonably necessary, whether or not the deposition was actually used at the trial.
Taxable costs may include the cost of service of subpoena upon the deponent, the
reasonable fees of the officer before whom the deposition is taken, the fees and mileage
allowances of the witnesses, the stenographer's reasonable fee for attendance, and the
cost of the transcript of the testimony or such part thereof as the court may fix. When
an audio-visual deposition is taken, taxable costs may include a reasonable fee for the
use of the audio-visual equipment and for the services of the operator both in recording
the deposition and editing it.
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(f) Interest. Every judgment for the payment of money shall bear interest up to the date
of payment of said judgment. Interest accrued up to the date of entry of a judgment
shall be computed by the clerk according to law. Unless otherwise ordered by the court,
interest from the date of entry of a judgment to the date of execution or order directing
the payment of said judgment shall also be computed by the clerk, and the amount of
such interest shall be stated on the execution or order.

Mass. R. Cip. P. Rule 62 Stay of Proceedings to Enforce a Judgment

(A) Automatic Stay; Exceptions--Injunctions and Receiverships. Except as stated
herein, no execution shall issue upon a judgment nor shall proceedings be taken for its
enforcement until the time for appeal from the judgment has expired. In the district
court, in the case of a default judgment, no execution shall issue until 10 days after
entry of such judgment. Unless otherwise ordered by the court, an interlocutory or
final judgment in an action for an injunction or in a receivership action shall not be
stayed during the period after its entry and until an appeal is taken or during the
pendency of an appeal. The provisions of subdivision (c) of this rule govern the
suspending, modifying, restoring, or granting of an injunction during the pendency of

an appeal.

(b) Stay on Motion to Vacate Judgment. In its discretion and on such conditions for
the security of the adverse party as are proper, the court may stay the execution of or
any proceedings to enforce a judgment pending the disposition of a motion for relief

from a judgment or order made pursuant to rule 60.

(c) Injunction Pending Appeal. When an appeal is taken from an interlocutory or final
judgment granting, dissolving, or denying an injunction, the court in its discretion may
suspend, modify, restore, or grant an injunction during the pendency of the appeal

upon such terms as to bond or otherwise as it considers proper for the security of the

rights of the adverse party.

(d) Stay Upon Appeal. Except as otherwise provided in these rules, the taking of an
appeal from a judgment shall stay execution upon the judgment during the pendency
of the appeal.

(e) Power of Appellate Court Not Limited. The provisions in this rule do not limit any
power of the appellate court or of a single justice thereof to stay proceedings during

the pendency of an appeal or to suspend, modify, restore, or grant an injunction
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during the pendency of an appeal or to make any order appropriate to preserve the
status quo or the effectiveness of the judgment subsequently to be entered.

(f) Stay of Judgment as to Multiple Claims or Multiple Parties. When a court has
ordered a final judgment under the conditions stated in rule 54(b), the court may stay
enforcement of that judgment until the entering of a subsequent judgment or
judgments and may prescribe such conditions as are necessary to secure the benefit

thereof to the party in whose favor the judgment is entered.
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NOTIFY

SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
No. 2584CV3580

COMMONWEALTH OF MASSACHUSETTS

IN RE INVESTIGATION BY THE OFFICE OF THE INSPECTOR GENERAL

MEMORANDUM OF DECISION AND ORDER ON
THE OFFICE OF THE INSPECTOR GENERAL'S MOTION TQ COMPEL
PRODUCTION OF MATERIAL PURSUANT TO M.G.L.c.12A.§ 9

On August 5, 2025, Governor Maura Healey signed into law Chapter 14 of the Acts of
2025. Such law provided supplemental appropriations, Section 2A, 0321-1599, for “a reserve to
expand the number of public defenders employed by the Committee for Public Counsel Services
(“CPC8”),” which would provide an expansion of the number of public defenders available to
represent indigent clients. The supplemental reserve was in response to “recent history of private
bar advocate work stoppages.” Section 82 of the new law ordered the Office of the Inspector

General (“OIG™) to

submit a report to the senate and house clerks, the joint committee on the judiciary and
the senate and house committees on ways and means that shall include, but not be limited
to: (i) an examination of existing practices rules and requirements relative to the
determination of indigency and the assignment of counsel by the trial court, including an
analysis and examination of reimbursement practices and requirements for defendants
receiving public representation but who are found not to be indigent; (ii) a review of
billing practices and procedures by bar advocates and the oversight thereof; (iii) an
examination of the caseload of counsel involved in representation of indigent defendants
and the efficacy thereof; (iv) an analysis of the fiscal impact of increasing the proportion
of indigent clients represented by public defenders on the total cost of indi gent defense;
and (v} best practices from other jurisdictions to provide adequate and cost-effective
representation of indigent defendants.
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Such report shall be provided no later than June 30, 2026. Pursuant to M.GL.c.12A, §9, OIG
summonsed CPCS to produce documents from January 1, 2023 to present of the following':

1. A spreadsheet listing all cases where counsel was requested and/or assigned, which
includes the following information:

a. Docket number assigned to each case by the Massachusetts Court System.
b. Ifan attorney is assigned to the case:

The name of the attorney assigned.

Whether said attorney is a bar advocate or CPCS staff attomey,

The date of the case was assigned to the attorney.

The name and location of the court where the case is being heard.

List of the charges associated with the docket number.

ooo o

CPCS has complied with all requests except for “(a) Docket number assigned to each case by the
Massachusetts Court System.” Despite efforts by both parties to resolve the issue, including
OIG’s proposed protection of the docket numbers with an internal firewalled team and an
agreement to not specifically disclose the docket numbers in any public report, OIG filed its
motion to compel, which CPCS opposes on grounds the Court will discuss.

After hearing and review, and for the reasons stated below, the Moticon is ALLOWED,
subject to an agreed upon protective order to be approved by the Court within 20 days of this
order,

DISCUSSION

L The Authoerity of OIG to Access Relevant Information

Pursuant to M.G.L.c.124, § 9, OIG may request such information from CPCS “as may be
necessary for carrying out [OIG’s] duties and responsibilities.” OIG “may require by summons,
the production of all records, reports, audits, reviews, papers, books, documents,

recommendations, correspondence and any other data and material relevant to any matter under

! Other requests exist but CPCS complied with such requests, and those requests are not subject
of this motion to compel.

53



audit or investigation.” Upon CPCS’s refusal to comply with such summons, any justice of the
superior court may issue an order to compel the production of records.

The docket numbers assigned to each cases are relevant and material to OIG s
investigation. When investigating the total number of cases handled by CPCS for the expansion
of public defenders, docket numbers are critical to assess an attorney’s caseload. In an example
of Attorney A who has only 25 cases compared to Attorney B who has 75 cases, Attorney B’s
caseload is not necessarily heavier. Just relying on the number of cases does not Jjustify an
attorney’s real time and effort on each case. In reviewing the court proceedings of a docket
number, it may reveal lengthy and complicated litigation which may require much more time and
effort from an attorney than what one case may represent. In another example, a docket sheet of
court proceedings may depict that the case has been stalled for some reason and does not require
any time and effort from an attorney for some period of time. Although a docket number is not
the only source of billable hours for an attorney (i.e., the court proceedings do not indicate
traveling to prisons and visiting a client or prepping a witness), it is a very good tool to cross-
reference the actual “caseload” of an attorney, rather than relying on the sheer number of cases
an attorney has. In addition, docket numbers show how the courts determine indigency of clients

and assignments to CPCS attorneys and bar advocates.

1L CPCS’s Objections

a. MA Rules of Professional Conduct Rule 1.6

CPCS relies on Rule 1.6(a) in opposing the motion to compel, in that “a lawyer shall not
reveal confidential information relating to the representation of a client unless the client gives

informed consent|...]” “Confidential information” consists of:
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Information gained during or relating to the representation of a client, whatever its
source, that is (i) protected by the attorney-client privilege, (ii) likely to be embarrassing
or detrimental to the client if disclosed, or (iii) information that the lawyer has agreed to
keep confidential, ‘Confidential information’ does not ordinarily include (A) a lawyer’s
legal knowledge or legal research or (B) information that is generally known in the local
communtity or in the trade, field, or profession to which the information relates.
Rule 1.6(a). First, the Court addresses whether a docket number constitutes “confidential
information.” Answering such question reguires parsing out the types of cases CPCS attorneys
and bar advocates represent. In general, the docket number of an adult eriminal case is public
record that is not protected by the attorney-client privilege and is not likely to be embarrassing or
determinantal to the client as charges and dockets are of public record within Massachusetts
Courts system. Every day, adult criminal cases are announced with their docket numbers in open
court. Even so, the Court finds that a docket number is not “generally known.” Comment 3A of
Rule 1.6 defines what is “generally known.”
Information that is ‘gencrally known in the local community or in the trade, field or
profession to which the information relates® includes information that is widely known.
Information about a client contained in a public record that has received widespread
publicity would fall within this category, On the other hand, a client’s disclosure of
conviction of a crime in a different state a long time ago or disclosure of a secret
marriage would be protected even if a matter of public record because such information
was not ‘generally known in the local community.” [...]
“The rule is concerned with whether information is known, not whether it is knowable.” In the
Matter of Kelley, 489 Mass. 300, 304 (2022)(emphasis in original). That the docket number
itself can be viewed by the public is not dispositive; “rather, the focus is on how many people in
the relevant community, trade, field or profession actually have learned the information.” Jd.
A different appropriate analysis focuses upon whether the revelation of docket numbers
to someone other than the lawyer amounts to the impermissible disclosure of privileged

communication or information relating to the relationship. This Court broadly finds that it does.

A docket number identifies an individual’s name, his date of birth, and his indigency
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necessitating legal services, thus revealing his financial status. See fz re Advisery Opinion No.
544 of N.J. Supreme Court Advisory Comm. on Prof’l Ethics, 103 N.J. 399 (1986). The Court
broadly views a docket number as “Confidential Information” in that such disclosure of an
individual’s financial status could be embarrassing or detrimental to the client if disclosed and
such information is not “generally known.”

Juvenile, mental health civil commitment, and Child and Family law dockets are not open
to the public and kept private. The Court agrees with CPCS that in these types of cases,
disclosure is likely to be embarrassing or detrimental to the client. Docket numbers of juvenile,
mental health civil commitments and Child and Family law cases are, therefore, “Confidential
Information” under Rule 1.6(a).

Although the Court now defines docket numbers as “Confidential Information,” the Court
still orders CPSC to disclose the docket numbers under Rule 1.6(b)(6) where “[a] lawyer may
reveal confidential information...to the extent permitted or required under these Rules or to
comply with other law or a court order.”

b. Criminal Offender Record Information (“CORI™)

Providing or being ordered to provide docket numbers is not inconsistent with COR1
under M.G.L.c.6, §167 and 803 CMR §7.00. CORI, often used by law enforcement agencies to
view the nature and disposition of an individual’s criminal charge, an arrest, a pre-trial
proceeding, and other judicial proceedings, is already restricted to information recorded in
criminal proceedings that are public record for adult criminal defendants. “CORI may be
provided to another criminal justice agency for authorized criminal justice purposes.” 803 CMR
§7.10(1). OIG is a criminal justice agency who has been ordered to investigate billing practices

and procedures by bar advocates and to examine the caseload of counsel representing indigent
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clients. No statute, regulation, policy, or Criminal Justice Information System User Agreement
is violated when giving OIG access to CORI records. See id. at §7.09(3).

c. Article 30 of the MA Declaration of Rights

CPCS argues that the Court's order compelling docket numbers would violate Article 30.
Article 30 states that;

In the government of this commonwealth, the legislative department shall never exercise

the executive and judicial powers, or either of them: the executive shall never exercise

the legislative and judicial powers, or either of them: the judicial shall never excreise the

legislative and executive powers, or either of them: to the end it may be a government of

laws and not of men.
CPCS’s argument fails on this issue. The judiciary retains the ultimate authority to control the
lawyer’s conduct in the practice of law. “Only the court can determine whether any member of
the bar is guilty of improper conduct, and only the court can decide what consequences shall be
visited upon him.” Collins v. Godfrey, 324 Mass. 574, 578 (1949). The court compelling CPCS
to disclose docket numbers falls clearly under the judiciary power under Rule 1.6 (b)(6)—"“to the
extent permitted or required under these Rules or to comply with other law or a court order.”
{emphasis added). Where OIG is asking the court to compel production of records pursuant to
M.G.L.c.12A, §9 and pursuant to Rule 1.6(b)(6), there is no such legislative interference with the
judiciary core functions.

d. OIG’s Authority versus Rule 1.6

OIG’s authority, which is enumerated in M.G.L.c.124, §9, allows for the Superior Court
Jjudge to make a determination to compel or not to compel production of documents. Comment
12 of Rule 1.6 states that where “[o]ther law may require that a lawyer disclose a confidential

information about a client, [w]hether such a law supersedes Rule 1.6 is a question of law beyond

the scope of these Rules.” In reviewing the totality of the circumstances, there is no such law
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that supersedes Rule VI .6. The Court finds that docket numbers are necessary, relevant and
material to OIG’s investigation, and the Court makes a determination to compel production of
such documents. See Rule 1.6(b)(6).

€. Not for Public Use or General Public

OIG is not secking docket numbers to publish to the general public. The distinction is
crucial in OIG’s proposed protective agreement to preserve anonymity and privacy of parties tied
to the docket numbers, First, QG is not the general public. Second, OIG’s authority to
summons records from CPCS is consistent with not being able to disclose any records to the
general public—*[....]nor shall any documents provided pursuant to this section be made public
until such time as it is necessary for the inspector general to do so in the performance of his
duties.” M.G.L.c.12A, §9. Third, with an agreement and assurance from OIG, to isolate the
docket numbers to an internal firewalled team and to refrain from any disclosure it any public
report, there are no competing laws, statutes, regulations or rules that are inconsistent with the
Court granting this motion to compel.

ORDER

For the above stated reasons, OIG’s Motior_l to Compel is ALLOWED, subject to an

agreed upon protective order to be approved by the Court within 20 days of this order.
. -

Catherine H. Ham
Date: \[zq' 26 Justice of the Superior Court
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