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Demystifying Removal Proceedings
This advisory takes you through the various stages of removal proceedings to provide an overview of the process. It also explains key terms that may be relevant to your noncitizen clients. 
The Basics of Removal
What does it mean to be removable?
Removable is a term that includes both inadmissible and/or deportable. For a noncitizen to be legally and/or physically removed from the United States by ICE, an immigration judge must first find that they are removable. 
An immigrant is inadmissible when they are not eligible for admission to the U.S. because one or more of the grounds of inadmissibility set out in 8 U.S.C. § 1182 apply to them. An "admission" means legal entry into the U.S.; therefore, an immigrant who physically enters the U.S. without inspection is not considered to have been admitted. 8 U.S.C. § 1101(a)(13). There are many different grounds of inadmissibility, which include both lack of immigration status (i.e. being undocumented) as well as different criminal grounds. 
· Admissibility applies in many different scenarios. For example, a person must prove that they are admissible when applying for a green card.  Or a lawful permanent resident (“LPR” or “green card holder”) may have to prove admissibility if they are returning from a trip abroad and have certain criminal convictions on their record. 
An immigrant is deportable when they have already been admitted to the U.S. in any status, including on a temporary visa or as a permanent resident, and one or more of the grounds of deportability under 8 U.S.C. § 1227 apply to them.
· Like inadmissibility, there are many different kinds of deportability.  For our clients, they may be deportable if they are a green card holder, visa holder, or refugee convicted of certain criminal offenses. 


If my client is undocumented/removable, is there anything I can do in their criminal case?
Yes! Undocumented people, in some circumstances may be eligible to apply for lawful status. This is true even if they have already been placed in removal proceedings. For those with lawful immigration status, some people may apply for a “second chance” or apply for a different form of immigration status. This is called “removal defense” or “relief from removal.” If a person succeeds in obtaining lawful status, their deportation will stop.[footnoteRef:1] 	Comment by Jennifer Klein: I think this is too vague and probably more info than our attorney need. Are you ok if we take it out? [1:  There are circumstances where people may still be removed from the U.S. even after they have won their case in immigration court, but it is very rare and case-specific. ] 

Examples:
· Your client entered the United States with a visa but that visa has since expired and so she is now undocumented. She marries a U.S. citizen and wants to apply for a green card. Although she is already removable because she is undocumented, you can help her preserve her eligibility for a green card by avoiding grounds of inadmissibility. 
· Your client entered the United States without lawful status. He was apprehended at the border and is now applying for asylum. Although he may be undocumented and in removal proceedings, you can help him by avoiding certain crimes that will bar asylum. 
· Your client is a green card holder who is deportable because she was previously convicted of two larcenies. Although she may be deportable, she may be eligible to apply for removal defense after being placed in removal proceedings. Helping her avoid certain criminal convictions may help her get a “second chance” in immigration court and stop her deportation. 
ICE Arrest and Detention
Will my client be placed in immigration detention?
Immigrants are placed in immigration detention under a variety of circumstances. By statute, ICE has the authority to detain anyone pending a decision on removal as well as anyone with an outstanding removal order.  8 U.S.C. 1226(a).  This means that ICE has the authority to detain undocumented people with no criminal record. However, anytime a person interacts with the criminal legal system, it increases their chances of being arrested by ICE. 
If your client is in state custody, ICE may issue a detainer. There are three reasons why ICE would issue a detainer against your client:
1) ICE believes that your client is already removable based on lack of immigration status or because of criminal convictions. is investigating whether your client is removable. If ICE determines that your client is not removable, it will later remove this detainer, and your client can be released.
2) Your client is already in has been placed in removal proceedings because they are inadmissible or deportable. In this situation, usually a Notice to Appear (see below) will be attached to the detainer.	Comment by Jennifer Klein: I don’t think I generally see NTAs, do you?
3) Your client has already been ordered deported. In these circumstances, the detainer will say that your client has a prior order of removal and ICE is taking your client into its custody to actually deport them.
ICE has discretion with respect to which immigrants it will detain. Immigrants with final orders of removal or criminal convictions, particularly if they are subject to mandatory detention under 8 U.S.C. § 1226(c), will likely be detained. ICE will consider special circumstances on a case-by-case basis, such as if your client has serious health problems or is the sole caregiver for a young child.	Comment by Jennifer Klein: I feel like this just isn’t true in reality
Learn more about ICE detainers and representing clients detained by ICE at our website. 
Where does ICE hold its detainees?
Plymouth County Correctional Facility is the only facility in Massachusetts that houses ICE detainees. ICE also frequently transfers its detainees to larger, ICE-operated detention facilities in other states, depending on the amount of detention space it has available. In most cases, they will have their immigration hearings at a court in that jurisdiction.
Information on ICE detention facilities throughout the U.S. is available at this website: https://ice.gov/detention-facilities. 
You or your client's family can find out where ICE is holding your client by searching on the ICE detainee locater website: https://locator.ice.gov/odls/#/search. 
ICE will generally not divulge its intentions to transfer a particular individual out of state until the transfer has already taken place. 
The Stages of Removal Proceedings
Does my client have a right to appointed counsel in removal proceedings?
No. By statute, your client is not entitled to appointed counsel, but they are allowed to hire an attorney at their own expense. 8 U.S.C. §§ 1229a(a)(4); see also Matter of Lozada, 19 I&N Dec. 637 (BIA 1988) (setting the standard for ineffective assistance of counsel claims in removal proceedings). Removal proceedings are considered civil in nature. Immigrants are only protected by the Fifth Amendment right to due process during their proceedings, which means that they have a right to a fundamentally fair hearing, and a right to present evidence, examine evidence against them, and cross-examine witnesses. 8 U.S.C. § 1229a(a)(4)(B). The Immigration Court is required to provide immigrants with a list of local organizations that provide low-cost or free immigration representation. 8 U.S.C. § 1229(b)(2). This list is available here. However, the demand for assistance heavily exceeds the resources available. 
What is a Notice to Appear?
To commence removal proceedings, DHS must prepare a charging document called a Notice to Appear ("NTA") and serve it on your client. 8 U.S.C. § 1229. A sample is attached at the end of this advisory. This document sets out the reasons that DHS believes your client is removable. In most cases, noncitizens have the burden of proving that they are not removable by clear and convincing evidence.  8 U.S.C. § 1229a(c)(2).  However, for a person previously admitted (examples include green card holders or visa holders), the burden of proof is on DHS. 
When will my client have their first hearing in Immigration Court?
After ICE arrests your client and prepares the Notice to Appear ("NTA," see above), it files the NTA with the Immigration Court. If your client is in detention, this will usually take at least 1-2 weeks. It can take much longer if your client is not detained. The court clerk then assigns your client to a judge and schedules them for a "master calendar hearing," which is a preliminary hearing. If your client is not in custody, they will receive written notice in the mail of this hearing. See 8 U.S.C. § 1229(a). Sometimes immigrants do not receive their Notice of Hearing, particularly if they change their address after encountering DHS. In these circumstances, they can check the date and time of their hearing here. 
Can my client get released from immigration custody?
In some circumstances, Immigration Judges have the authority to review ICE's determination to detain an immigrant. They can release immigrants from custody on their own recognizance or on a bond of not less than $1500. 8 U.S.C. § 1226(a). Your client can request a bond hearing at any time, even before the Notice to Appear has been filed with the Immigration Court. 
There are certain categories of immigrants who are not entitled to bond redetermination hearings in Immigration Court:
· Arriving aliens (see 8 C.F.R. § 1003.19(h)(2)(B));
· Immigrants subject to mandatory detention under 8 U.S.C. § 1226(c), which generally include those who have committed crimes involving moral turpitude, drug offenses, aggravated felonies, firearms offenses, or engaged in terrorism, espionage, or otherwise threatened national security.
If ICE has decided not to release immigrants that fall into either of these categories, they will remain in custody while their removal proceedings are pending. However, if there is an argument that your client may be entitled to a bond redetermination hearing, they are allowed to request a hearing. 8 C.F.R. § 1003.19(h)(2)(ii); Matter of Joseph, 22 I&N Dec. 799 (BIA 1999). This is called a "Joseph hearing."
Bond decisions, including the decision about whether an immigrant is subject to mandatory detention, can be appealed to the Board of Immigration Appeals. 8 C.F.R. § 1003.1(b)(7). They can also be contested through a writ of habeas corpus. If DHS decides to appeal a bond decision, it can request a stay on the release of your client until the appeal is decided. 8 C.F.R. § 1003.19(i).
What happens at the client's first hearing in Immigration Court?
The first hearing in court is called a master calendar hearing. At this hearing, the Immigration Judge will inquire as to whether your client has counsel or would like to hire counsel. If your client needs more time to find counsel, the Judge will give them at least one continuance for that purpose. If your client already has counsel, or wishes to proceed pro se, the Judge will then ask them to submit pleadings or otherwise answer the charges on the Notice to Appear and advise the court as to the relief that they are seeking. 
After pleadings are submitted, the Judge will ask DHS to prove the charges on the Notice to Appear. If the charges are sustained and your client is found removable, the judge will set a deadline for your client to submit any applications for relief, and they will also schedule your client for an "individual hearing," or merits hearing, to present testimony in support of those applications. 
If your client is applying for relief, they will need to fill out the appropriate application and submit it to the court by the deadline set by the judge. Failure to follow deadlines set by the court can result in an order of removal after a finding that your client has forfeited all relief.
If your client is in detention and eligible for bond, the judge will go off the record (after handling the pleadings and applications for relief) and hold a bond redetermination hearing. Bond hearings are separate proceedings that are always heard off the record, and evidence submitted during a bond hearing is kept separate from your client's removal file. 8 C.F.R. § 1003.19(d). If your client is thinking of hiring counsel, they should wait to proceed with their bond hearing until they have counsel because bond decisions are not easily appealed.
Detained cases are on a special, expedited court calendar. Thus, if your client is in custody, they can expect their case to be heard within a matter of weeks. Non-detained cases are on a much slower calendar. Your client may have to wait a years or more before they have their individual hearing.
What happens during an individual hearing?
An individual hearing, also known as a merits hearing, is the closest thing that the Immigration Court has to a full-fledged trial. Before this hearing, your client will be required to submit any applications for relief and evidence in support of these applications. On the day of the hearing, your client will testify, be cross-examined, present supporting witnesses, and cross-examine any Homeland Security witnesses. For all forms of removal defense, the burden of proof is on your client, and they will be expected to testify in support of their application. See, e.g., Matter of Fefe, 20 I&N Dec. 116 (BIA 1989).
At the end of the individual hearing, the judge may decide the case orally or may continue the case so that they can prepare a written decision. 8 C.F.R. § 1003.37. At the end of proceedings, the immigration judge will either (1) terminate proceedings because the noncitizen is not removable as charged, (2) grant the application for removal defense, or (3) order the person be removed from the United States. 
What if my client is ordered deported?
If the immigration judge decides to order your client removed, your client is allowed to appeal that decision to the Board of Immigration Appeals. 8 C.F.R. § 1003.1(b). On the day that the judge makes their decision, your client is required to reserve appeal of that decision. Your client then has 30 days to submit a Notice of Appeal to the Board. 8 C.F.R. §§ 1003.3, 1003.38.
If the BIA also orders your client removed, there are limited circumstances in which your client may be allowed to file a Petition for Review with the U.S. Court of Appeals. 8 U.S.C. § 1252. A Petition for Review must be filed within 30 days of the BIA's decision. 8 U.S.C. § 1252(b).
My client was just ordered deported. When will they be deported?
After an immigrant is ordered deported, they are required to cooperate in effectuating their deportation by providing ICE with their passport or identity documents, if available. See, e.g., 8 C.F.R. § 241.13(d)(2). ICE will make arrangements with the consulate of the country to which your client will be deported. In some cases, deportation will take a few weeks; in other circumstances, particularly if your client or the consulate is not cooperative, deportation can take months. For security reasons, ICE will not usually divulge the exact date of an immigrant's deportation until after the deportation occurs. If your client has been ordered deported but is not in custody, ICE has the authority to arrest and detain them to deport them.  8 U.S.C. § 1231(a)(2); 8 C.F.R. § 241.
My client was ordered deported almost six months ago, but they are still in custody and have not been deported yet. What can they do?
Once your client has been ordered deported, ICE is required to review your client's custody status 90 days after the final order and 180 days after the final order, as required by the landmark U.S. Supreme Court case of Zadvydas v. Davis, 533 U.S. 678 (2001). See also 8 C.F.R. § 241.4. Your client is required to cooperate in the deportation arrangements. Usually, only immigrants from countries that do not have repatriation agreements with the U.S. are released at the 90-day custody review. After 180 days of post-order custody, ICE is required to release anyone for whom there is "no significant likelihood of removal in the reasonably foreseeable future." 8 C.F.R. § 241.13. Thus, your client can request a custody review at the 90-day mark and the 180-day mark, and in most cases will be released from custody after 180 days.
A more in depth explanation of immigration law and immigration court can be found in our Immigration Impact Unit Guide. 
If you have specific questions about your client's removal proceedings, the CPCS Immigration Impact Unit is available for individual consultation. Please fill out an IIU intake form and e-mail it to iiu@publiccounsel.net
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