MODEL TEMPLATE: Ollie 60(b)(4) Motion for Relief from Judgment and Supporting Affidavit – Denial of DP Right to Counsel

COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
JUVENILE COURT DEPARTMENT

	COUNTY, ss
	
	TOWN DIVISION
DOCKET NO. XXCPXXXXXX

	
	
	

	
	)
	

	IN RE: Care and Protection of [Child]
	)
	

	
	)
	

	
	)
	


[CLIENT]'S MOTION FOR RELIEF FROM JUDGMENT

[Client], the [Mother/Father/Parent] of [Child] in the above-captioned petition, hereby moves this Court to vacate its ________, 2024 judgment and decree adjudicating [Child] in need of care and protection and terminating the parental rights of [Client
] to consent to the adoption of [Child] consistent with Mass. R. Civ. P. 60(b)(4).  The judgment is void because this Court denied [Client] the right to counsel without first warning [Client] that [his/her/their] conduct toward current counsel may result in a waiver of [his/her/their] right to successor counsel and the consequences of proceeding pro se. The Court further failed to conduct a colloquy, as required under Care and Protection of Ollie, 204 Mass. App. Ct. 269 (2024), as set forth below.
BACKGROUND

As further grounds for this motion, [Client] states the following:

1. The Department of Children and Families filed the instant Care and Protection petition on [Date].

2. This Court determined that [Client] is indigent on [Date] and appointed counsel for [Client]. 
3. [Include here procedural history of client’s counsel appointments up until the last one, which will be the next paragraph.  Include any relevant warnings/statements (or note the lack thereof) made by the Court about the limits of court-appointed counsel or consequences to client of their actions.]

4. On [Date], Attorney _______ 
filed a Motion to Withdraw as counsel for [Client], and [Client] requested appointment of new counsel. This time the Court ordered that [Client] appear at trial without counsel [or with only standby counsel]. 

[Explain here exactly what the judge said to the client and counsel, especially regarding warnings of consequences, if any.  Was there a colloquy, and if so, was it too limited?  This fact paragraph is the key to showing that the procedure failed under Ollie. Review the Ollie decision so that you can highlight any similarities]. 

5. On [Date(s) of trial], the Court held a hearing on the merits pursuant to G. L. c. 119, § 26, and [Client] appeared pro se, as ordered.
6. On [Date], the Court issued a judgment finding [Client] currently unfit to parent [Child] and finding [Child] to be in need of care and protection pursuant to G. L. c. 119, § 26. The Court further issued a decree terminating the parental rights of [Client] to consent to [Child]’s adoption pursuant to G. L. c. 210, § 3. 

DISCUSSION

The [Date] judgment and decree are void due to the Court depriving [Client] of their constitutional right to counsel. Department of Pub. Welfare v. J. K. B., 379 Mass. 1, 2-5 (1979) (holding that indigent parents have constitutional right to counsel where parental rights at risk of termination).

[Client] was deprived of [his/her/their] due process right to counsel where, after [Client] requested and received new appointed counsel [#] times, the Court refused to appoint successor counsel for [Client].  The Court required [Client] to proceed to trial pro se, but the Court failed to explain to the client the full consequences of not working with prior counsel, and also failed to conduct a colloquy with [Client], warning that [Client]’s continued refusal to work with their court-appointed counsel would lead to a waiver of the right to counsel by misconduct. See Care and Protection of Ollie, __ Mass. App. Ct. ___, ___ (2024). A colloquy is a “required element” of the warning that continued misconduct will result in a waiver of the right to counsel. Care and Protection of Ollie, __ Mass. App. Ct. at ___. 

Failure to appoint successor counsel to [Client] absent such warning and colloquy constituted a deprivation of [Client]’s due process right to counsel, rendering the subsequent judgment and decree void as a matter of law. Id; Mass. R. Civ. P. 60(b)(4); Adoption of Rory, 80 Mass. App. Ct. 454, 458 (2011) (relief from judgment mandatory and not within discretion of trial judge where judgment is void for failure to conform to due process requirements).
WHEREFORE, [Client] respectfully requests that this Court:

(a) vacate the adjudication and/or termination judgment pursuant to G. L. c. 119, § 26 and G. L. c. 210, § 3 with respect to [Child]; 
(b) schedule this matter for new trial at which [Client] receives appointed counsel, or, after proper colloquy, knowingly and voluntarily waives the right to counsel; and

(b) grant any further relief as this Court deems just and proper under the circumstances.

	Dated:
	Respectfully submitted,

	
	[Client],

	
	By [his/her/their] attorney,

	
	

	
	[signature block]


COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
JUVENILE COURT DEPARTMENT

	COUNTY, ss
	
	TOWN DIVISION
DOCKET NO. XXCPXXXXXX

	
	
	

	
	)
	

	IN RE: Care and Protection of [Child]
	)
	

	
	)
	

	
	)
	


Affidavit in Support of [CLIENT]’s Motion for RELIEF FROM JUDGMENT
I, [name], hereby depose and state as follows to the best of my personal knowledge and belief:

1. I represent [Client] as [trial counsel/appellate counsel] in the above-mentioned proceeding.

2. The Department of Children and Families filed the instant Care and Protection petition on [Date].
3. This Court determined that [Client] is indigent on [Date] and appointed counsel for [Client]. 
4. [Include here procedural history of client’s counsel appointments up until the last one, which will be the next paragraph.  Include any relevant warnings/statements (or note the lack thereof) made by the Court about the limits of court-appointed counsel or consequences to client of their actions.]
5. On [Date], Attorney _______ 
filed a Motion to Withdraw as counsel for [Client], and [Client] requested appointment of new counsel. This time the Court ordered that [Client] appear at trial without counsel [or with only standby counsel]. 

[Explain here exactly what the judge said to the client and counsel, especially regarding warnings of consequences, if any.  Was there a colloquy, and if so, was it too limited?]
7. On [Date(s)]¸ the Court held a hearing on the merits pursuant to G. L. c. 119. § 26 and [Client] appeared pro se, as ordered.

8. On [Date], the Court issued a judgment finding [Client] currently unfit to parent the subject child(ren) in this matter and adjudicating [Child] to be in need of care and protection pursuant to G. L. c. 119. § 26. The Court further issued a decree terminating the parental rights of [Client] to consent to the adoption of [Child], pursuant to G. L. c. 210, § 3. 

Signed under the penalties of perjury this [Date].

	
	

	
	[signature block]


�You can use the client’s name or party/relationship here – aka Ms. Smith or Mother


�The last attorney to be appointed prior to the court’s refusal to assign new counsel


�The last attorney to be appointed prior to the court’s refusal to assign new counsel
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