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Memorandum

To: 

CAFL Appellate Panel Support Unit
From: 

[law student intern]
Date:
July 18, 2011 [NB:  This memo should be read in concert with another law student intern memo from 2014]
Re: 

Judicial Ex Parte Communications with Attorneys

Questions:

1) Are all ex parte communications with a judge improper?
2) What is the remedy for an improper ex parte communication with a judge?
3) When must an aggrieved party file a motion to recuse based on another party’s improper ex parte communications with a judge?
Brief Answers:
1) No, not all ex parte communications with a judge are improper.  Emergency circumstances may require ex parte communications, and some communications are allowable so long as they do not provide a procedural, substantive, or tactical advantage to one party over another.
2) The way to remedy an improper ex parte communication is for the judge to recuse herself voluntarily or on motion of a party.  If the ex parte communication does not prejudice a party, no remedy is necessary.
3) 
An aggrieved party must make a motion to recuse based on improper ex parte communications in a timely manner upon learning of the communication; otherwise the issue is waived. 
Discussion:

1. Ex parte communications are not improper so long as they do not involve substantive matters and all parties are promptly notified.  
An ex parte communication is a “communication between counsel and the court when opposing counsel is not present.”  Black's Law Dictionary 296 (8th ed. 2004).  In general, ex parte communications are looked down upon as “contrary to the basic values of fairness governing litigation under our adversary system.”  Olsson v. Waite, 373 Mass. 517, 531 (1977). 
The Massachusetts Code of Judicial Conduct outlines how ex parte communications with judges are handled.  S.J.C.Rule 3:09, Code of Jud. Conduct, Canon 3(7).  According to the Code, not all ex parte communications between judges and attorneys are considered improper.  Id.  Statutes authorize some ex parte communications, such as emergency hearings.  S.J.C.Rule 3:09, Code of Jud. Conduct, Canon 3(7)(e).  Examples include the issuance of a temporary restraining order in certain circumstances, the issuance of a pre-judgment attachment or trustee process, the determination of fees and expenses for indigent persons, and the issuance of temporary orders related to child custody or vacation of the marital home where conditions warrant.  S.J.C.Rule 3:09, Code of Jud. Conduct, Canon 3(7)(e) cmt.  The Code also allows ex parte communications that do not deal with substantive matters, such as for scheduling or administrative purposes, so long as the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication.  Id.   The judge must also promptly notify all other parties of the substance of the ex parte communication and allow them an opportunity to respond.  Id.
The Massachusetts Code of Judicial Conduct is similar to the American Bar Association’s Model Code of Judicial Conduct.  The ABA Code also permits some ex parte discussions for scheduling, administrative or emergency purposes.   ABA Model Code of Jud. Conduct, Canon 2 (2010).  So long as the communication does not address substantive matters, the judge reasonably believes that no party would gain a procedural, substantive or tactical advantage, and the judge makes provisions to promptly notify all parties of the nature and substance of the ex parte discussion, it is not improper. Id.    Furthermore, the ABA Code allows a judge to “initiate, permit, or consider” ex parte communications “when expressly authorized by law to do so.”  Id.  

Nudel v. Flagstar Bank, FSB demonstrates an ex parte communication that was deemed proper.  52 So. 3d 692, 693-94 (Fla. Dist. Ct. App. 2010).  In that case, a law firm sought to have the judge disqualified for two ex parte communications.  Id.  The ex parte communications involved purely administrative, non- substantive matters regarding the scheduling of motions, not the merits of the case.  Id. at 694-95.  The District Court of Appeals stated that the ex parte communications did not warrant disqualification, nor did the judge violate the Florida Code of Judicial Conduct, which expressly exempted ex parte discussions that related to scheduling matters.  Id. at 695.  Furthermore, the plaintiff appeared to be seeking disqualification of the judge to achieve a strategic advantage rather than to ensure the proceedings were presided over by a neutral and fair tribunal.  Id. 

Similarly, in Hall v. Hall, a wife appealed from a denial of a motion to recuse in a divorce proceeding, arguing that the trial judge’s ex parte communication with her husband’s attorney warranted recusal.  482 A.d 974, 976 (Pa. Super. Ct. 1984).  The Superior Court found that the ex parte communication in question was a telephone call from the judge that informed husband’s attorney when certain Income and Expense Statements had to be filed and when the hearing on alimony pendente lite would take place.  Id.  The Court held that the communication was not improper because it would in no way affect the judge’s disposition on the case.  Id.  Therefore, the Court ruled the recusal motion was properly denied. 
In contrast, Strothers v. Strothers demonstrated an improper ex parte communication that occurred between the judge and an attorney representing a husband in a divorce proceeding.  30 Mass. App. Ct. 188, 192 (1991).  In Strothers, the judge conducted an ex parte discussion with the husband’s attorney regarding the husband’s misuse of trust fund money and whether those funds should be considered marital assets.  Id. at 191-92.  The ex parte communication also involved how much child support the husband could afford to pay for his daughter.  Id.  The Appeals Court held that because the wife was pro se, the judge was obliged to treat her as he would treat an attorney.  Id.  Because the wife was not present during the communications at issue, and the award of child support was the exact figure given by the husband’s counsel during the ex parte communication, the ex parte communication “may have influenced the court’s action.”  Id.  Therefore, the Appeals Court vacated the decision and remanded back to the Probate Court.  Id. at 193. 

Another instance of improper ex parte communication occurred in Haluck v. Ricoh Elec., Inc., 60 Cal. Rptr. 3d 542, 545 (Cal. Ct. App. 2007).  In Haluck, after plaintiff’s attorney objected to admission of a video, the judge announced he would watch the video during the lunch hour.  Id.   He then watched the video along with defendant’s counsel without notifying plaintiff’s counsel that defendant’s counsel would be present or inviting her to join them.  Id.  After watching the video with defendant’s counsel, the judge overruled plaintiff’s objections to admission of the video.  Id. at 548.  The Court of Appeals ruled that the viewing of the video without plaintiff’s counsel present was an improper ex parte communication because it dealt with a substantive matter in the case.  Id.  The Court therefore reversed and remanded to a different judge.  Id. at 554.

2. An improper ex parte communication may be remedied by the judge recusing herself either voluntarily or on motion of a party; but if the communication did not prejudice a party, no remedy is necessary.
The commitment to impartiality is one of the most fundamental aspects of being a judge.  See S.J.C.Rule 3:09, Code of Jud.Conduct, Canon 3(E)(1) (stating that a judge “shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned”).  If a judge violates the rule against ex parte communications, she may voluntarily recuse herself, may be requested to recuse herself, or may have her decision overturned by an appellate court because of an appearance of impropriety.  Kathleen Kerr, Ex Parte Communications in Time of Terror, 18 Geo. J. Legal Ethics 551, 553 (2005)

Reversal is not required if the ex parte communication did not prejudice the opposing party.  In Burgess v. Stern, an action was brought against landowners for specific performance of a contract for purchase and sale.  428 S.E.2d 880, 884 (S.C. 1993).   The judge found for the landowners and plaintiff appealed, arguing that the judge’s ex parte communications with opposing counsel warranted reversal.  Id.  The Supreme Court of South Carolina noted that the judge disclosed the ex parte communication, stating that he did not know that such communication was prohibited.  Id. at 883.  After viewing the record as a whole, the Court concluded that no prejudice resulted from the ex parte contacts.  Id. at 884.   The Court reiterated its condemnation of ex parte communications but refused to adopt a per se rule that all orders stemming from ex parte communications are invalid.  Id.

Similarly, in Commonwealth v. Green, the defendant appealed his conviction of assault and battery and other offenses, arguing that the judge's revocation of the initial continuances without a finding was improperly based on an ex parte communication with the prosecutor.  52 Mass. App. Ct. 98, 99-101 (2001).  After the trial judge reduced the charge, the prosecutor had an ex parte conversation with the judge where he informed the judge that he would appeal the reduction.  Id. at 100.  The judge told the prosecutor to put the case “back on the list” and he would deal with it then.  Id.  Following the ex parte communication, the prosecutor filed a motion to vacate the disposition and place the case back on the pretrial list.  Id.  The judge allowed the motion and the defendant was subsequently convicted.  Id.  The Appeals Court agreed that the ex parte communications gave the appearance of impropriety.  Id. at 101.  However, upon reviewing all of the circumstances of the case - specifically because the judge had overstepped his judicial powers by reducing the charge and the appellant did not oppose the prosecution’s motion to vacate the disposition - the appellant suffered no prejudice as a result of the communication, and the conviction was affirmed.  Id.
3. A motion to recuse based on improper ex parte communications must be made in a timely manner upon learning of the communication; otherwise the issue is waived.

A motion for recusal must be filed “as soon as practicable after the alleged ground for recusal becomes known.”  S.J.C.Rule 1:22(b).  In Thomajanian v. Odabashian, the SJC ruled that a party having knowledge of facts possibly indicating bias or prejudice on the part of the court could not remain silent at the time of the hearing and attempt to raise an objection later.  272 Mass. 19, 22 (1930).  Even if the improper communication does prejudice a party, that party may waive any objection if it does not file a motion to recuse in a timely fashion.  


In Demoulas v. Demoulas Super Markets, Inc., defendants filed a motion to recuse a judge in a shareholder derivative action, almost two years after entry of judgment in favor of plaintiffs.  428 Mass. 543, 545-55 (1998).  The defendants alleged that the judge had an ex parte communication with the lead counsel for the plaintiffs in a restaurant owned by the judge's husband during the pendency of the Superior Court trial.  Id.  The SJC held that the motion was not timely, reasoning that the information the defendants relied on was available to them shortly after the trial concluded.  Id. at 546.  The Court went on to state, “in seeking the disqualification of the judge, one must do so at the earliest moment after knowledge of the facts demonstrating the basis for such disqualification.”  Id. (citing United States v. Kelly, 519 F.Supp. 1029, 1050 (D. Mass. 1981). 
 
In Buckley v. Snapper Power Equipment Co., a child injured by a lawn mower brought action against the manufacturer.  813 P.2d 125, 127-28 (Wash. Ct. App. 1991).  After an ex parte communication between the child’s guardian ad litem, the judge, and the manufacturer’s counsel, the trial court adopted the report of the guardian ad litem recommending approval of the settlement.  Id.  The Washington Court of Appeals found that the judge's ex parte communications regarding a settlement amount, without the knowledge or participation of child's counsel, were prohibited and required judge to recuse himself.  Id.  However, the Court of Appeals held that, because child’s counsel did not promptly request disqualification upon learning of the communications, the issue was waived, and the judgment was affirmed.  Id.  The Court of Appeals did point out, however, that if the appellant had not waived the error, the trial judge’s failure to recuse himself would be reversible error because it prevented appellant from having a fair hearing.  Id. at 129.
In Moore v. Moore, a wife appealed a divorce decree granting custody of a child to her ex-husband following an ex parte communication between the judge and the child’s guardian ad litem.  809 P.2d 261, 262 (Wyo. 1991).  The Supreme Court of Wyoming held that the communication violated the Wyoming Code of Judicial Conduct.  Id.  Even though the judge informed the parties of the ex parte communication, it was improper.  Id. at 264.  However, because the wife made no objection to the ex parte communication at the time it was disclosed by the judge, the issue had been waived.  Id. 

Conclusion:

Ex Parte communications between a judge and an attorney are only acceptable in emergencies and in certain situations involving administration and scheduling.  The judge must ensure that these communications do not unfairly advantage one party over another.  If a judge engages in an improper ex parte communication that does not prejudice the other party, the judgment is not automatically reversed upon appeal.  Ordinarily, however, if a judge engages in prejudicial ex parte communication with an attorney, she should recuse herself voluntarily or on motion of a party.  Finally, motions to recuse must generally be filed at the time the ex parte communication is brought to the attention of the prejudiced party, or the issue is waived. 
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