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QUESTIONS PRESENTED

Under what circumstances is an attorney ineffective for failing to pursue a medical or scientific defense when the state’s case hinges on medical or scientific expert testimony?

BRIEF ANSWER

An attorney who does not provide an expert to testify on a central medical or scientific issue, particularly when it is controversial within its field, and the Commonwealth’s case primarily rests upon expert testimony, is considered ineffective. 

DISCUSSION

A. Massachusetts’ Standard for Ineffective Assistance of Counsel

Massachusetts’ courts use the Saferian test for evaluating effectiveness of counsel in criminal and in care and protection cases. See In re Georgette, 439 Mass. 28, 33 (2003); In re Stephen, 401 Mass. 144, 149 (1987); Commonwealth v. Saferian, 366 Mass. 89, 96 (1974). In determining whether there as has been ineffective assistance of counsel, the Massachusetts’ courts look at the “specific circumstances of the given case to see whether there has been serious incompetency, inefficiency, or inattention of counsel-behavior falling measurably below that which might be expected from an ordinary fallible lawyer, and that counsel’s poor performance likely deprived the defendant of an otherwise available, substantial ground of defence.” Commonwealth v. Millien, 474 Mass. 417, 429-30 (2016) (internal quotations omitted) (quoting Saferian, 366 Mass. at 96). The defendant must show that “better work might have accomplished something material for the defense.” Commonwealth v. Satterfield, 373 Mass. 109, 115 (1977). 

B. Failure to Pursue Medical or Scientific Defense by Using Expert Testimony

A defense attorney provides ineffective assistance when he or she does not provide expert testimony on a central medical or scientific issue or claim, particularly when it is controversial within its field, and the State’s case primarily rests upon expert testimony. See Commonwealth v. Epps, No. 11921 (Mass. July 14, 2016); Millien, 474 Mass. at 438. 
In Millien, the defendant was convicted after the jury heard only one side of medical expert testimony on shaken baby syndrome due to the defense attorney’s failure to retain a medical expert. Millien, 474 Mass. at 418. The prosecution’s case rested upon two doctors as expert witnesses who testified extensively on shaken baby syndrome, claiming with medical certainty that the victim’s injuries were caused because she was shaken. Id. at 422-425. In contrast, the defense attorney called no experts. Id. at 424-25. 
There is an ongoing “heated debate” in the medical community as to whether violent shaking of a baby alone can cause the triad of symptoms of traumatic brain injury or whether these symptoms could be from an accidental fall. Millien, 474 Mass. at 418, 433 n. 15.  On a motion for new trial, the defendant’s medical expert witness cited numerous scientific studies “supporting the view that shaking alone cannot produce injuries of the type and severity suffered by” the victim. Id. The Supreme Judicial Court (SJC) held that the defendant was denied his constitutional right to the effective assistance of counsel because “by not providing the jury with the other side of this debate, [the defense] attorney’s poor performance likely deprived the defendant of an otherwise available, substantial ground of defense.” Id. at 418 (internal quotations omitted) (quoting Saferian, 366 Mass. at 96). 
Under similar circumstances in Epps, the State’s expert “offered the opinion that injuries of the type and severity suffered by the child could not have been caused by the short falls described by the defendant,” and testified that the child was likely shaken. Commonwealth v. Epps, No. 11921. The defense attorney called no expert witness to challenge the state’s expert. Id. Instead, the defense attorney in his closing argument claimed that the mother did it. Id.
The SJC determined that the defense attorney abandoning the unintentional defense during his closing argument was unreasonable for several reasons. Commonwealth v. Epps, No. 11921. First, the defendant’s report of what happened was strongly corroborated. Id. Second, the defendant had earlier told the police that he did not believe that the mother had inflicted the injury. Id. Lastly, at the time of trial there was substantial scientific and medical literature that recognized the possibility that accidental short falls can cause serious head injuries… generally associated with shaken baby syndrome.” Id. The SJC concluded that defense counsel’s choice not to consult or have an expert testify, “after speaking with one expert who he knew did not question the validity of shaken baby syndrome[,]” was manifestly unreasonable and was ineffective assistance. Id. 

Courts in other jurisdictions have also held that counsel performed deficiently by not securing an expert witness to testify on a central medical or scientific issue or claim, and the State’s case primarily rested upon expert testimony. See Ceasor v. Ocwieja, No. 15-1145, 2016 U.S. Appeals WL 3597633, at *15-*21 (6th Cir. 2016); People v. Ackley, 497 Mich. 381, 393-98 (2015); State v. Hales, 152 P.3d 321, 324 (Utah 2007).

In Hales, the defendant was charged with murder after the State alleged that the defendant shook the infant, which caused the victim’s brain injuries, ultimately resulting in his death fifteen years later. Hales, 152 P.3d at 324-25. The State’s case primarily rested upon expert testimony regarding the interpretation of CT scans. Id. at 328-29. The defense attorneys did not have an expert look at the CT scans until the morning of trial, and the court determined that the expert was unqualified to interpret them. Id. at 329. The defense attorneys did not call any experts to counter the State expert’s interpretation of the CT scans, and the defendant was convicted. Id. On appeal, the Supreme Court of Utah found that the defendant’s trial counsel had been ineffective by failing to hire an expert to examine the CT scans. Id. at 338.

Even if the medical or scientific issue is not controversial within its field, a defense attorney can be determined ineffective when he or she does not retain or consult with an expert, and the State’s case hinges upon expert testimony. See Dugas v. Coplan, 428 F.2d 317, 328-32 (1st Cir. 2005) (holding defense counsel’s failure to consult an expert on an arson charge was ineffective assistance); Commonwealth v. Baker, 440 Mass. 519, 527 (2003) (holding defense counsel as ineffective for failing to use expert testimony to rebut the Commonwealth’s theory for the victim’s cause of death); Commonwealth v. Martin, 427 Mass. 816, 822-23 (1998) (holding defense counsel’s failure to hire an expert to rebut the prosecution’s cause of death was ineffective assistance of counsel); Commonwealth v. Haggerty, 400 Mass. 437, 443 (1987) (holding a defense attorney ineffective for failing to offer any expert testimony on the proximate cause theory of the victim’s death); Commonwealth v. Baran, 74 Mass. App. Ct. 256, 276-78 (2009) (holding trial counsel ineffective for his failure to consult with experts in a rape case). 
In Haggerty, the defense attorney recognized before trial that the death of the victim may not have been proximately caused by the defendant’s criminal conduct. Haggerty, 400 Mass. at 440. However, the attorney decided not to pursue this strategy. Id. The Commonwealth at trial offered the testimony of two medical experts, who both testified that the victim’s injuries from defendant proximately caused the victim’s death two months later. Id. at 439. Defense counsel did not offer any expert testimony based on the theory of proximate cause. Id. The SJC held that the defense attorney’s failure to consult or obtain an expert on the proximate cause theory deprived the defendant of “the only realistic defense the defendant had to the charge of murder[,]” and thus deprived the defendant of his right to effective assistance of counsel. Id. at 441-42.  

In Dugas v. Coplan, the First Circuit held that counsel’s failure to consult an expert on an arson charge was ineffective assistance of counsel.  428 F.2d 317, 332 (1st  Cir. 2005).  The defense attorney confined his client’s defense to challenging the state’s arson evidence by cross-examination of the state’s expert witnesses. Id. at 324. The Court later concluded that the defense attorney’s cross-examination of the state’s expert witnesses as to their scientific conclusions was unclear and left much of their testimony unchallenged. Id. The Court held that it was unreasonable and constitutionally deficient for the defense attorney to not investigate a “not arson” defense, to not have an expert testify, and to not have a well-informed cross-examination on the scientific conclusions of the state’s experts. Id. at 331-32.   
In Commonwealth v. Velez, 479 Mass. 506 (2018), the SJC held that the trial court improperly denied a motion for new trial based on ineffective assistance of counsel.  The defendant alleged that the trial attorney was ineffective for failing to present a defense of mental impairment; the trial attorney instead presented a defense that a third party had killed the victim.  The SJC determined that, absent an affidavit from trial counsel, it could not determine whether the trial attorney’s strategy had been manifestly unreasonable.  Id.
 (citing Commonwealth v. Almeida, 452 Mass. 601, 611-12 (2008)).  The SJC noted that a strategy is manifestly unreasonable if “lawyers of ordinary training and skill in the criminal law would [not] consider [it] competent.”  Id. citing (Commonwealth v. Kolenovic, 471 Mass. 664, 674 (2015), S.C., 478 Mass. 189 (2017)).  After reviewing the defendant’s mental health, the SJC determined that a defense based on the defendant’s inability to form the requisite intent might have been viable.  Id.  While normally the decision as to whether to grant an evidentiary hearing on a new trial motion is left to the trial judge’s discretion, here the SJC held that an evidentiary hearing was needed in order to give the trial judge “sufficient information about trial counsel's intentions and strategic choices.”  Id.  “Without sufficient information about trial counsel’s intentions and strategic choices, the motion judge could not determine whether it was ‘manifestly unreasonable’ for trial counsel to forgo these defenses when he chose to do so.”  Id.  The SJC vacated the order denying the defendant a new trial and remanded for an evidentiary hearing as to trial counsel’s strategy.  Id.   

CONCLUSION

An attorney has a duty to provide effective assistance to his or her client. Massachusetts courts will generally not determine that counsel was ineffective if the claim is based upon an attorney’s reasonable, strategic trial decision. However, if the attorney did not provide an expert to testify on a medical or scientific central issue or claim, particularly if it was controversial, and the Commonwealth’s case primarily rested upon expert testimony, then the court is likely to find that the defendant was denied his right to the effective assistance of counsel. 
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