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Trial counsel’s failure to call specific witnesses at a termination of parental rights trial may constitute ineffective assistance of counsel. 

Basic Principles of Ineffective Assistance in Child Welfare Cases

In order to prove ineffective assistance of counsel in child welfare cases, the parent must first demonstrate that “the behavior of her counsel fell measurably below that which might be expected from an ordinary fallible lawyer.”  Care and Protection of Stephen, 401 Mass. 114, 149 (1987), quoting Commonwealth v. Saferian, 366 Mass. 89, 96 (1974).  Second, the parent must show that her counsel’s poor lawyering prejudiced her case. Adoption of Azziza, 77 Mass. App. Ct. 363, 370 (2010).  Prejudice cannot be established when there is overwhelming proof of parental unfitness.  Care and Protection of Georgette, 439 Mass. 28, 34-35 (2003) (father could not show prejudice based on poor counsel performance because evidence of his unfitness was overwhelming; he suffered from alcoholism and had a history of sexual and physical abuse of his children); see also Adoption of Holly, 432 Mass. 680, 690 (2000) (father could not show prejudice from poor counsel performance because he did not fully comprehend the needs of his child, did not have a plan to support his child, acknowledged a history of physically abusing the child, and did not follow his service plan).

A court will not find counsel’s performance to be ineffective when her decision is made for rational, strategic reasons.  Commonwealth v. Garcia, 66 Mass. App. Ct. 167, 172-173 (2006).  However, the court will not validate a “tactical decision” that is manifestly unreasonable. Id. at 172.  In Garcia, trial counsel testified that he never interviews government witnesses and puts his own witnesses on the stand “cold.”  Id.   In addition, counsel had received statements from individuals that supported the client’s defense of parental influence and pressure. Id. at 172.  Counsel’s argument that his decisions not to call or cross–examine witnesses were made for tactical reasons was not credited by the court.  Id. at 172-173.  The Garcia court held that counsel’s statements alone established that his behavior fell below that of an ordinary, fallible attorney.  Id.   Counsel cannot make a tactical decision about whether or not to call a witness if counsel has failed to interview that witness.  Id. at 171.

Failure to Call Witnesses

In Azziza, the Appeals Court held that counsel’s performance fell measurably below that of an ordinary attorney because counsel did not call the father’s aunt and other important witnesses whose testimony would have provided support for the father’s case.  77 Mass. App. Ct. at 369.  The father in Azziza was defending himself against DCF’s allegation that he was unfit. Id.   His counsel knew about certain witnesses who could testify to father’s lack of a relationship with the unfit mother, his fitness as a parent, and the insufficiency of the child’s current foster home. Id.   Indeed, those witnesses were in the courthouse lobby, available to testify, yet father’s counsel failed to call them.  Id. at 367.  The Court in Azziza cited Georgette for the proposition that prejudice cannot be shown if there is overwhelming evidence of unfitness. Id., citing Georgette, 439 Mass. at 34-35.  Here, however, “the evidence of unfitness, while sufficient, was not overwhelming.” Id.   The missing testimony and evidence, taken in the aggregate, prejudiced father’s defense.  Id.

Similarly, in People ex. rel. C.H., 166 P.3d 288, 291-292 (Colo. App. 2007), the mother argued that her attorney was ineffective for failing to call her therapist as a witness.  According to the mother, her therapist would have testified that the mother had made progress on her self-destructive behavior, had demonstrated good parenting skills when she was with the child, and that she was capable of parenting her child.  Id. at 292.  The mother also argued that her trial counsel’s decision not to call her therapist as a witness wasn’t a strategic decision, but rather, was made for no apparent reason.  Id. at 291-292.  The court remanded the case because the mother’s allegations were supported by specific and credible proof that her trial counsel’s behavior fell measurably below that of a typical attorney and that his poor performance prejudiced the client in her defense.  Id. at 292. 

Trial counsel’s failure to call key witnesses was ineffective assistance of counsel in In re J.B., 295 P.3d 603 (Okla. Civ. App. 2012).  In J.B., the mother argued that her counsel failed to call the child’s foster mother and mother’s counselor who were both available to testify.  Id. at 609.  The two witnesses would have testified favorably about the mother’s care of the child and the mother’s progress in her treatment plan.  Id. at 610.  The J.B. court agreed, reversed the termination decree, and remanded to the trial court for further proceedings.  Id. at 610. 

On the other hand, counsel is not ineffective just because counsel and the client disagree about whom to call as a witness, where counsel expresses reasonable concern that certain testimony will damage the client’s argument more than it will help. Adoption of Xander, 78 Mass. App. Ct. 1109 (2010).  In Xander, the Court held that where counsel advocates for the client by examining and cross-examining witnesses and actively objects throughout trial, the decision not to call specific witnesses will be viewed as a reasonable tactical decision.  Id.  In addition, prejudice will not be found when the parent does not present specific evidence demonstrating that her counsel’s unreasonable decision caused the prejudice. Id.  In Xander, the court held that because the witnesses’ testimony would not have changed the judge’s decision. Id.  The opinion does not state the testimony that the mother thought was missing. Id.
To show ineffective assistance, the client must do more than simply argue that counsel did not call additional witnesses; he must show what the missing testimony was and how it prejudiced him.  Commonwealth v. Ortega, 441 Mass. 170, 178 (2004).  In Ortega, the defendant argued that his trial counsel was ineffective because he failed to call the defendant’s girlfriend, mother, and friend to attest that he lived in New York, rather than at the address where the drugs were found.  Id.   The court held that ineffective assistance was not established because the defendant failed to provide any evidence that the testimony would have materially contributed to his defense.  Id. at 179.  The Ortega Court held that because the defendant did not provide affidavits of the prospective witnesses’ testimony, there was no way to know if their testimony would have made a material difference in the outcome.  Id.   Absent evidence of what a particular witness would have testified to in order to materially contribute to a client’s defense, the court cannot find that the failure to call that witness prejudiced the defendant in his defense.  Id. at 178-179; see also In re M.P., 126 A.3d 718, 725 (Me. 2015) (To bring a claim of ineffective assistance of counsel, the parent must submit her own affidavit and also “affidavits from any individuals the parent asserts should have been called as witnesses during the termination hearing, and from any individuals who have evidence that would bolster the parent’s claim that the performance of his or her attorney was deficient and that the deficiency affected the fairness of the proceeding.”)  

The failure to call a witness may amount to ineffective assistance of counsel in a child welfare case.  In order prove that the missing testimony prejudiced the client’s defense, the client must provide specific details as to what the witness would have testified and how that information would have materially changed the outcome of the case.  Trial counsel’s decision not to call a witness cannot be tactical or strategic if the failure to call that witness was manifestly unreasonable or if counsel never interviewed the witness. 
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