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[Please note:  This is a memorandum by a law student intern.  It is intended to jump-start your own research.  We have not Shepardized the cases or determined that the student’s analysis of the cases or other sources is correct.]

MEMORANDUM

To:
 CAFL Appellate Panel Support Unit
From: 
[Law Student Intern]
Re: 
Due Process - Adequacy of Publication Notice

Date: 
January 2016
________________________________________________________________

I. FACTS

We represent Roberto Gonzales (“Mr. Gonzales”), the father of Sara Gonzales (“Sara”). DCF filed a care and protection petition in the Juvenile Court regarding Sara without Mr. Gonzales’s knowledge. At that time, Sara’s mother was unaware of Mr. Gonzales’s location but thought that he lived in Worcester. In an effort to notify Mr. Gonzales of the proceeding, the Department of Children and Families (“DCF”) published notice in the Worcester Telegram. DCF does not appear to have made any independent efforts to determine Mr. Gonzales’s whereabouts. The notification was unsuccessful; Mr. Gonzales did not appear at trial, and the court terminated his parental rights to Sara. Mr. Gonzales later learned that his rights were terminated and has appealed. 


Mr. Gonzales argues that he did not receive proper notice because DCF: (a) misspelled “Gonzales” as “Gonzalez” in the published notice; (b) misspelled Sara’s name as “Sarah” in the published notice; and (c) published only in the Worcester Telegram when Mr. Gonzales was living in Brockton and had no cause to read, and didn’t read, a local Worcester paper.  

II. QUESTIONS PRESENTED

A. Does a misspelling in a published notice of the parent’s name constitute inadequate notice and warrant reversal of a termination judgment? 

B. Does a misspelling in a published notice of the child’s name constitute inadequate notice to the parent and warrant reversal of a termination judgment? 

C. Does the failure to publish notice in a paper widely read in the parent’s area of residence constitute inadequate notice and warrant reversal of a termination judgment?   

III. BRIEF ANSWERS

A. Notice is likely adequate despite a slight misspelling in a published notice of the parent’s name if the misspelling is substantially similar to the actual spelling. 

B. Notice is likely adequate despite a slight misspelling in a published notice of the child’s name if the notice is sufficient to inform the parent of the identity of the child involved in the termination proceeding. 

C. Notice is likely deficient if published in a paper not widely read in the parent’s area of residence. However, if the whereabouts of the parent are unknown, it is sufficient to publish in a paper widely circulated in the area of the party’s last known address, even if there is no guarantee the party still lives near that location.

IV. DISCUSSION

A. Basic Principles 


Notice to parents in care and protection proceedings is required by G.L. c.119, § 24. If a parent’s location is unknown after diligent efforts have been made to find the parent, notice may be published in the newspaper designated by the court. Mass. Juv. Ct. R. 3 (stating that publication is only an adequate means of notification in care and protection proceedings if the parent’s whereabouts are unknown after diligent efforts have been made to find the parent); Adoption of Holly, 432 Mass. 680, 685-87 (2000) (finding notification by publication proper because DCF made diligent efforts to find father, and father intentionally avoided being found). Reversal of the lower court’s decision is warranted if DCF fails to make diligent efforts to find the parent before providing notification solely through publication. See Adoption of Hugh, 35 Mass. App. Ct. 346, 348 (1993). 


However, neither G.L. c.119, § 24 nor Mass. Juv. Ct. R. 3 provides guidance as to the accuracy of published notice or the location of the newspaper. Courts must, therefore, analyze questions of the adequacy of a published notice in light of an individual’s general due process right to be notified when he is a party to a court case or when a court case will deprive him of property. See U.S. Const. amend. XIV. Generally, due process requires “notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections[,]” and “[t]he notice must be of such nature as reasonably to convey the required information.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).   

B. Misspelling of Parent’s Name  


If the published notice misspells the name of the party to be notified, the notice may be deficient and violate the party’s due process rights. See Hake v. Erie Tax Claim Bureau, 36 Pa. D. & C. 3d 586, 587 (Pa. Com. Pl. 1985) (reversing because published notice used the wrong “first letter of the landowner’s surname” - “Make” instead of “Hake” - so the name as printed did not “convey the same meaning as the correct name” and was “obviously misleading.”). 


However, “even in names,” “[t]he ‘due process of law’ clause... does not impose an unattainable standard of accuracy.” Grannis v. Ordean, 234 U.S. 385, 395 (1914) (finding notice adequate despite the notice’s misspelling of “Geilfuss” as “Guilfuss” because there was a high likelihood the proper individual received notice despite the misspelling). In Grannis, the Court refused to apply a specific test when determining whether a misspelling in a published notice violated due process. Id. at 397. Instead it looked at several factors to judge their overall resemblance: the two names’ similarity in appearance in print, the two names’ similarity in sound, and whether there was other identifying information in the notice that would permit the person, or those who knew him, to recognize that he was the intended recipient. Id. at 397-98. 


In applying this loose standard, most jurisdictions tend to find notice adequate despite a misspelling of the name of the party to be notified. See Tucker v. New Dominion, L.L.C., 230 P.3d 882, 886-87 (Okla. 2010) (finding published notice sufficient despite misspelling “Hrdy” as “Hardy” because the names looked and sounded similar and defendant would not have been mislead by the misspelling); Murray v. Schillace, 658 A.2d 512, 514 (R.I. 1995) (concluding that “the deletion of a single letter from a name is neither substantial nor misleading” and finding published notice adequate despite misspelling “Schillace” as “Shillace”); Aldhelm, Inc. v. Shuylkill County Tax Claim Bureau, 879 A.2d 400, 404-05 (Pa. 2005) (finding published notice of tax upset sale adequate despite misspelling taxpayer’s name as “Aldheim” instead of “Aldhelm” because the names were similar enough to notify the party). 


Notice may also be sufficient despite misspelling the name of the party to be notified if the notice identifies the party in other ways. See City of Mesa v. Carter Hawley Hale Stores, Inc., 903 P.2d 141, 143 (Az. 1990) (finding publication sufficient to notify defendant despite misspelling “Hale” as “Hall” because the notice “correctly identified the hearing from which the appeal was taken, the Taxpayer’s business name, and the Taxpayer’s business license number and statutory agent.”). 


Therefore, DCF’s published notice to Mr. Gonzales was likely sufficient despite the misspelling of his name. “Gonzalez” is substantially similar to “Gonzales,” as it both sounds and looks similar, and the misspelling is unlikely to cause confusion. This is particularly true because, as was the case in City of Mesa, the notice contained additional information - the name of the child in dispute - which should put Mr. Gonzales on notice.


Mr. Gonzales could argue that his case is similar to Hake in that the misspelling, because it notifies a Spanish “Gonzalez” instead of a Portuguese “Gonzales,” is obviously misleading. A mistake in the final letter of a surname is similar to the misuse of the first letter of a surname in that it alters the overall understanding of the name. No case law directly addresses a misspelling that misleads because of linguistic and/or cultural implications. 
C. Misspelling of Child’s Name  


If the published notice misspells the name or misrepresents the value or identity of the object in dispute, the notification may be deficient and violate due process. See Cuevas v. Superior Court, 221 Cal. App. 4th 1312, 1328-29 (2013) (finding published notice inadequate in forfeiture suit because the notice misstated the amount seized as $16,871.99 instead of $7,014.37 and misstated the location of the seizure). 


However, Massachusetts courts are unlikely to hold that the misspelling of a child’s name in published notice is, itself, constitutionally deficient. In Care and Protection of Edith, 421 Mass. 703, 706 (1996), the SJC noted in dicta that “publication of the children’s names was not required to give the notice that is required by [G.L. c. 210, § 3.]”. Cf. Moore v. Cataldo, 356 Mass. 325, 326-27 (1969) (finding published notice adequate regarding petition to construct and build nursing home despite the notification’s failure to indicate the size of the building and how many individuals it would house because it still provided sufficient information to identify the subject matter of the petition); Buffum v. Deane, 62 Mass. 35, 40-41 (1851) (finding published notice of land sale adequate despite its misidentification of the date of the mortgage).   


Even if the child’s name were relevant to the sufficiency of the notice, it is unlikely that a court will find notice deficient due to the misspelling of “Sara” as “Sarah.” The notice here was likely sufficient to identify the subject matter of the dispute, as the misspelling of Sara’s name is minor and unlikely to cause confusion. However, Mr. Gonzales could argue that, if he had seen the notice, the misspelling of “Sara” in conjunction with the misspelling of “Gonzales” would have prevented Mr. Gonzales from realizing that the notice was meant for him. There is no case law on this point.  

D. Publishing in Non-Local Paper
 


Mass. Juv. Ct. R. 3 is silent as to how the court should select a newspaper in which to publish notice to parents.  It is also silent as to how much information must be contained in the notice for it to conform to due process requirements. Mass Juv. Ct. R. 3 requires only that diligent efforts be made to find the parent before resorting to published notice. If notice is given by publication after such diligent efforts have been made, the notice likely will be adequate even if the court later learns that the party to be notified lives outside the paper’s range of circulation. See Mullane 339 U.S. at 317. 
Publication in the “wrong” paper – that is, a paper that will not reasonably lead to notice by the parent – offends due process.  See Macfarlane v. Macfarlane, 39 So. 995, 995 (Fla. 1905) (reversing on the grounds that published notice of foreclosure sale was “unfair” because it was published in a paper twenty miles outside of the city where the foreclosed property was located, and the notice was therefore unlikely to notify interested parties of the sale); Brown v. Malloy, 345 S.C. 113, 546 S.E.2d 195 (2001) (vacating adoption decree where father’s due process right to notice might have been violated by, among other things, publication in a Los Angeles County newspaper when father lived in Orange County where the father resided and the child was conceived). 

Note that courts may address the problem of publication in the “wrong” paper as a statutory violation rather than a due process violation.  See Sugar Ray Realty Corp. v. Duco Assoc., 26 Mass. L. Rptr. 531 (2010) (granting summary judgment in favor of defendants because, in violation of the statutory requirement, notice was placed in a paper without general circulation in the town where the disputed land was located); see also Showell v. Division of Family Services, 971 A.2d 98, 100 (Del. 2009) (finding notice statutorily inadequate because parents’ last known addresses were in Raleigh and Wilson, NC, but the Division of Family Services published notice in a Charlotte paper); Matter of Adoption of P.E.P., 407 S.E. 2d 505, 511 (N.C. 1991) (holding that notice was statutorily inadequate in adoption proceeding because the paper containing the notice circulated in North Carolina but father was known by adoptive parents’ attorney to reside in Michigan). In certain circumstances, however, publication may not be statutorily required in the area of the parent’s last known address. Cf. Mass. Prob. Ct. Suppl. R. 6F (requiring published notice in adoption cases to be in a paper with general circulation in the county where the proceeding is pending, not in the area of the parent’s last known or current address). 


In this case, the placement of notice in a Worcester paper instead of a Brockton paper or a paper of general circulation throughout Massachusetts, such as the Herald or Globe, is grounds for reversal because DCF failed to make diligent efforts to determine Mr. Gonzales’s whereabouts.  However, if DCF could not have uncovered Mr. Gonzales’ whereabouts with diligent efforts and the only evidence available was the mother’s statement that he lived in Worcester, publication in the Worcester paper was probably sufficient.  


IV. APPLICATION TO FACT PATTERN/CONCLUSION  


It is unlikely that Mr. Gonzales will succeed on appeal regarding any of the misspellings in the published notice. Generally, very minor misspellings of a party’s name or a slight misidentification of the object in dispute is insufficient to establish a due process violation. However, if the notice is published before diligent efforts have been made to locate the party or if the notice is published in a clearly unsuitable paper, the notice is inadequate, and this inadequacy is grounds for reversal on appeal. Although the ruling Massachusetts statute is silent on the exact meaning of “diligent efforts,” case law from other jurisdictions suggests that DCF failed to make diligent efforts to find Mr. Gonzales and that DCF should not have relied solely on the testimony of an adverse party in determining Mr. Gonzales’s likely whereabouts because doing so deprived Mr. Gonzales of his constitutional right to due process.  


