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Questions Presented
(I) In a trial to terminate parental rights, if an incarcerated father requests a continuance so that he can be produced on a writ of habeas corpus, does a judge abuse his discretion in denying the request?

(II) In a trial to terminate parental rights, if a father requests a continuance to await the outcome of a related criminal matter, does a judge abuse his discretion in denying the request?

(III) In a trial to terminate parental rights, if a mother requests a continuance of trial to allow her time to fully recover from a recent stomach virus, does a judge abuse his discretion in denying the request?

(IV) In a care and protection trial, in what other circumstances does a judge abuse his discretion by denying a parent’s request to continue? 

Brief Answers

(I) Yes, this would be an abuse of discretion. Assuming the father made clear his wish to be present, the judge should grant a continuance to allow the father the chance to participate at trial. 

(II) No, the judge may deny the request. The judge is not required to allow any criminal matters, related or unrelated, to conclude in order to proceed with a termination trial.

(III) It depends. A continuance must be granted only for good cause. Clear documentation supporting the fact that the mother is unable to attend court normally constitutes good cause. In that case, the judge abuses his discretion in denying a continuance.  

(IV) Any denial of a parent’s request for a continuance that violates due process concerns constitutes an abuse of discretion.  Otherwise, relevant factors include support corroborating the grounds for the request; the history and trajectory of the trial; and balancing competing interests.  
Facts

We represent the child who would like to be freed for adoption. Trial is scheduled to start in three days. Father 1 is incarcerated, was not habed into court, and has requested a continuance until his counsel can have him produced.  Father 2 has requested a continuance until a related criminal matter concludes.  He believes he will be found not guilty. Mother is recovering from a stomach virus and would like to postpone trial a few weeks until she has fully recovered.

Discussion

To overturn a trial court’s denial of a parent’s request for a continuance, the Appeals Court must find that the denial was an abuse of the judge’s discretion, a very deferential standard.
 If the denial violates the parent’s due process rights, it is an abuse of discretion.
 What constitutes an abuse of discretion absent a constitutional violation is less settled. Case law suggests relevant factors. 
I. A judge abuses his discretion in denying a continuance requested by an incarcerated parent who was not successfully habed into court.

The denial of an incarcerated parent’s request for a continuance in order to be able to be present at a termination trial violates due process concerns where the parent has made clear his desire to be present.
 In Adoption of Edmund,
 the Appeals Court held that an incarcerated parent does not have an absolute right to be present at termination proceedings, but does have a right to participate.
 “[T]rial court judges should be given some flexibility, consistent with the facts of each case, in determining among several of the currently available options, including but not limited to video or telephonic conferencing during the proceedings, how best to assure that a parent has a meaningful opportunity to respond to the evidence presented at trial.”
 In Edmund, as the father had made “timely and persistent requests of the courts for leave to appear which were denied,”
 and was also not permitted to participate through telephone conferencing, the trial judge abused his discretion in denying the continuance.


Similarly, in Adoption of Whitney,
 the termination trial did not provide an incarcerated father with adequate process. There, the father was soon to be released from prison and “made abundantly clear to the court through counsel before and during trial his desire to participate in the hearing and his objection to its proceeding absent such participation.”
 The Appeals Court held that “no more was required of him”
 and that Adoption of Edmund does not require incarcerated parents to “make exhaustive efforts to participate.”
 Although the father’s counsel participated at trial, letters written from prison were in evidence, and the father’s posttrial affidavit was considered, the Appeals Court found that “[t]aken together and in context, these simply do not constitute, in the circumstances, the requisite meaningful opportunity for the father to rebut the adverse evidence offered as to his fitness to parent . . . .”
 There is no explicit mention in the opinion of a request for a continuance.  However, the Appeals Court’s analysis implies that granting a continuance would have been the appropriate remedy.  


In this case, the father made clear his desire to be present at the trial, but was not produced on the writ of habeas corpus. The judge must continue the trial to protect the father’s due process rights, and avoid being overturned for abusing his discretion. 
II. A judge does not abuse his discretion in denying a continuance pending completion of a parent’s criminal case.

Where a parent requests a continuance to await the outcome of a pending criminal matter, the judge has discretion to proceed or grant the continuance.
 In Care and Protection of Quinn,
 the father had both a care and protection case as well as a criminal case related to the same incident in which he had severely beaten his six-year-old son.
 The father requested a continuance of the care and protection trial until completion of his criminal trial.
 When the juvenile court judge denied the continuance, the father chose not to testify.
 On appeal, the father claimed that the denial of a continuance “unfairly forced him to forgo testifying on the subject of his fitness as a parent out of concern that his testimony might be used against him in the criminal case.”
 The Appeals Court found no abuse of discretion, particularly in light of the fact that this was a custody proceeding as opposed to a termination trial.
 The trial court must balance competing interests, such as the child’s interest in permanency.
 The judge in the present case has discretion to deny Father 2’s request for a continuance on these grounds. 

III. A judge does not abuse his discretion in denying a continuance requested by a parent recovering from an illness.

Mother’s request for a continuance to allow her to recover from a stomach virus may not be so compelling that the judge’s denial is an abuse of discretion. More facts are necessary, most importantly, what supporting documentation mother provides.


Massachusetts Rules of Civil Procedure Rule 40(b) states, in relevant part, that “[c]ontinuances shall be granted only for good cause.”
 In Monahan v. Washburn,
 the plaintiff presented an unsworn letter from his doctor supporting the need for a 3-month stay of the litigation. The trial judge denied the plaintiff’s motion for a continuance and ruled in favor of the defendant’s motion to dismiss with prejudice.
 The Supreme Judicial Court reversed and noted that the “legitimate illness of a litigant is generally ‘good cause’ for granting a continuance.”
 


In Botsaris v. Botsaris,
 the Appeals Court vacated a judgment of divorce nisi based on the denial of the wife’s motion to continue. Where the wife presented a detailed report from her physician, which included multiple diagnoses and recommended a 60-day “medical leave of absence,” the trial court abused its discretion in denying the motion.
 The Appeals Court noted that, in ruling on the motion, the trial judge was permitted to look at “what has gone before and to consider the quality of supporting documentation.”
 Here, the wife’s “course of action had [not] been unreasonable,”
 and if the judge doubted the legitimacy of her illness, he could have conditioned the continuance on further documentation or testimony regarding her health.
 


On the other hand, in an unpublished opinion, the Appeals Court in Doe v. Doe
 found that the trial judge was within his discretion in denying the husband’s request for a continuance. The husband requested the continuance the day of trial with no notice to the wife, despite knowing of his illness for months prior to trial.
 He provided no supporting medical documentation to indicate that he was unable to meaningfully participate at trial.
 Furthermore, the judge noted that “certain of the husband’s actions during these proceedings were not in good faith.”
 Thus, taking into account “what ha[d] gone before and . . . the quality of supporting documentation,”
 the trial judge did not abuse his discretion in denying the continuance.
 


In the present case, the judge likely does not abuse his discretion in denying the mother’s request. It is unlikely that a common stomach virus would prevent her from attending court. Additionally, she would not need weeks to recover. However, a doctor’s affidavit stating that the continuance was medically necessary would help the mother’s case.

IV.  Whether a Court Violates Due Process Based on Other Circumstances is Fact-Specific.


In other circumstances, the abuse-of-discretion analysis is very fact-dependent. Considerations include whether the denial rises to the level of a due process violation; the history and length of the case; the parent’s prior conduct, credibility, participation, and court attendance; and what supporting evidence or testimony corroborates the grounds for the request. 
A.
 Denial of counsel 


A court abuses its discretion when it denies a request for a continuance which denies or constructively denies a parent the assistance of counsel. Denial of counsel is a due process violation, which constitutes an abuse of discretion. In Adoption of Imelda,
 the initial circumstances permitted the court to strike mother’s counsel’s appearance at the unfitness hearing. However, these circumstances had changed by the time trial resumed for the best interests determination three months later.
 At that point, mother’s former counsel appeared and indicated that his client had tried to contact him.
 The DCF social worker and the maternal grandmother informed the judge that they had been in contact with the mother, that she had enrolled herself in a drug-treatment program, and that she wanted to contest the termination of her parental rights.
 DCF moved to continue the case, which the child’s attorney opposed.
 The judge denied DCF’s request.
 The Appeals Court reversed: 

Here, where the mother’s fundamental right to raise her child was at stake, where the mother’s former counsel appeared, where the maternal grandmother imparted information regarding the mother’s current status to the judge . . . and where no showing was made of any potential harm if the trial had been continued, with the child remaining in the temporary custody of the paternal grandmother, the better course would have been to grant a continuance of the proceedings so that counsel could be reappointed . . . .
 

Although the Appeals Court did not expressly say that the trial judge’s ruling denied the mother due process, its analysis suggested that a denial of a continuance that deprives a parent of counsel is an abuse of discretion. 


In Adoption of Rory,
 the Appeals Court similarly found a due process violation based on denial of assistance to counsel when a continuance was not granted. In two separate trials father was absent, and the court terminated his parental rights.
 At each his counsel appeared and requested a continuance.
 At the first, counsel stated that she had been in contact with father and knew his position.
 DCF moved to strike father’s counsel’s appearance, which the judge granted both times over father’s counsel’s objection.
 From the judge’s perspective, father had abandoned the proceedings.
 Father filed motions for relief from judgment. He testified that he had been absent to avoid apprehension on warrants out for his arrest.
 His trial attorney testified that she had been in contact with him leading up to the first trial, most recently through text message.
 The trial judge reaffirmed his original conclusions, and the father appealed.
 The Appeals Court reversed, noting that although the test message communication “was limited and brief, we disagree that it did not constitute participation in the trial.”
 The Appeals Court also mentioned that the father generally had good court attendance, appearing seven times prior to trial.
 Without the requested continuance, and without representation of counsel, the trial court’s ruling violated the father’s due process rights.

 
B.
 Difficulty obtaining transportation to court


The Appeals Court has not looked favorably on last-minute requests for continuances on the grounds of difficulty obtaining transportation to court. In Adoption of Tanya,
 the day before trial mother notified both her attorney and the social worker that she was unable to attend due to inability to pay for transportation to the court.
 The following day, with mother absent, the judge denied mother’s counsel’s request for a continuance. On these grounds, mother appealed the judge’s finding of unfitness.
 The Appeals Court affirmed, determining that the trial court did not abuse its discretion in denying the continuance: “there is no evidence in the record indicating that [mother] made any effort to secure transportation to court . . . , [n]or is there evidence that she requested assistance from the department or any other person in this regard.”
 The Appeals Court also stated that there was no due process violation, as the mother was represented by counsel throughout the proceedings.
C.
 Parent or parent’s attorney en route, brief recess requested


The Appeals Court has been more permissive when a trial court denies a request for a brief recess that would allow the parent to arrive. In Adoption of Eartha,
 the mother was not present at a termination trial when her case was called at 9:38 am.
 Counsel informed the court that the mother was on her way, was driving to the court for the first time, and had taken a wrong exit.
 Additionally, counsel informed the court that the mother was bringing with her the maternal grandmother to testify as a witness.
 Despite this, the trial judge proceeded and ultimately terminated the mother’s parental rights.
 The Appeals Court reversed on the grounds that the mother was unable to “rebut the department’s allegations against her . . . [and] thus had no meaningful opportunity to litigate.”
 

Similarly, in Adoption of Titus,
 the Appeals Court held that the trial judge’s refusal to continue the trial to 11 am that same day was an abuse of discretion.
 In that case both parents as well as counsel for the child were not present due to confusion about the start time of the trial.
 The judge terminated parental rights without any party presenting witnesses or evidence.
 The Appeals Court vacated the termination decree as to both parents, and remanded for a new trial, holding that the parents did not receive the due process to which they were entitled.
 
Although it is not a child welfare case, in an unpublished restraining order appeal, the Appeals Court noted that “it is troubling that the judge did not briefly continue the [209A extension] hearing to give defendant’s counsel an opportunity to be present.”  Lipovetsky v. Spivak, 88 Mass. App. Ct. 1117 (Rule 1:28) (Dec. 16, 2015).  The defendant had asked the judge to wait five minutes for his counsel to be present, because the hearing was scheduled to start at 10:00, but the judge started it at 9:55.  The Appeals Court vacated the restraining order.  It did so because the judge failed to swear in the witnesses and give the defendant an opportunity to examine the witnesses.  Id.  But, as noted above, it was clearly displeased with the court’s refusal to wait for the defendant’s counsel to arrive.
D.
 Additional time sought to work toward fitness

The Appeals Court has consistently upheld decisions of trial judges denying continuances that would permit a parent additional time to prove fitness, particularly where a parent has been unsuccessful or noncompliant with the department’s services. In Adoption of Quillan,
 the mother appealed the trial court’s termination of her parental rights to her youngest child. She argued, inter alia, that the trial court abused its discretion in denying a continuance of the termination trial to give her additional time to demonstrate her fitness.
 The mother had disappeared for 8 months, beginning shortly after the child was taken into DCF custody, and returned shortly before trial.
 Furthermore, her “background includes drug abuse, criminal conduct, a pattern of neglect, and failed efforts to comply with DSS service plans with this and two older children, to whom her parental rights were already terminated.”
 The Appeals Court found no abuse of discretion, despite a recent attempt by the mother to visit with her child.
 


The mother in Adoption of Ishaan
 appealed a termination decree as to her two children who had been in DCF custody for two years.
 The mother had, during this time, failed to comply with services or show adequate improvement toward fitness.
 The mother was absent on the final day of trial and contended that the judge erred in proceeding with the trial over her counsel’s objections, and that a postponement would have provided her a chance to progress toward fitness.
 The Appeals Court found no abuse of discretion given that the attorney stated no intention to offer additional evidence, and that the mother had previously, for years, failed to make adequate progress.
 
E. 
Parent’s witness not present

Based on statute, the judge has broad discretion to deny a continuance where a witness is absent. The Massachusetts Rules of Civil Procedure state a high standard for the moving party. According to Rule 40(c):

“[t]he court need not entertain any motion for a continuance based on the absence of a material witness unless such motion be supported by an affidavit which shall state the name of the witness, and, if known, his address, the facts to which he is expected to testify and the basis for such expectation, the efforts which have been made to procure his attendance or deposition, and the expectation which the party has of procuring his testimony or deposition at a future time.” 

This serves only as the floor, above which the judge must, at a minimum, consider the motion to continue. However, a judge has discretion to consider a motion that does not meet this standard
, and, conversely, to consider and then deny a motion that does.

F.
 Parent is active-duty US Military member


In the case of a parent who is serving in the military, the proceedings are governed additionally by the Sailors’ and Soldiers’ Civil Relief Act.
 This federal legislation calls for a stay of all civil proceedings while the individual is called to active duty.
 Section 522 explicitly includes child custody proceedings, and requires a minimum stay of 90 days upon application of the servicemember.
 An additional stay can be requested initially or at a later date, but can be denied so long as counsel is appointed to represent the servicemenber.
 In the context of custody cases, courts in various jurisdictions have vacated rulings where the proceedings were not stayed until the parents’ return from active duty.
 
Conclusion

A judge has broad discretion to deny a request for a continuance.  In the present case, the judge would abuse his discretion in denying Father 1’s continuance request; he is entitled as a matter of due process to participate in person if he can be habed in (and it appears that he can be).  However, the judge may deny both Father 2’s and Mother’s requests without abusing his discretion. 
Generally, Massachusetts case law suggests many factors relevant to the analysis, including: 

· the amount of time the proceedings have already lasted 

· prior requests by the same party for a continuance 

· the competing interests in a speedy determination 

· any harm further delay might cause 

· the prior court attendance by an absent party requesting the continuance

· communication between the moving party and counsel, the court, or the department, demonstrating participation in the proceedings

· advanced notification to opposing parties and the court 

· supporting documentation or explanation for the need for a continuance

· the request for a continuance put on the record by the trial attorney 

Due process requires that parents and children have a meaningful opportunity to litigate and enjoy the assistance of counsel.  If a parent or child seeks a continuance because he or she would otherwise be denied one of these fundamental due process rights, the court’s denial of the continuance would be an abuse of discretion and may lead to reversal of a termination decree. 
Addendum – Ohio v. Jones
Continuance (based on last-minute counsel appointment)

In Ohio v. Jones, 2008 Ohio App. LEXIS 5860 (11th App. Dist., Dec. 31, 2008), the court reversed a finding of contempt against a public defender who refused to go to trial with a defendant he was assigned to only the day before.  The public defender requested a continuance to locate and interview witnesses and do other investigation, and noted that he couldn’t possibly provide effective assistance on such short notice.  The trial judge denied the request and insisted he proceed to trial.  When the public defender refused, the court held him in contempt and tossed him in jail.
The Court of Appeals reversed, agreeing that the public defender could not possibly provide effective assistance with only one day to prepare:

Under these circumstances, effective assistance and ethical compliance were impossible as appellant [public defender] was not permitted sufficient time to conduct a satisfactory investigation as required by [the governing rules of professional conduct] and the Sixth Amendment of the United States Constitution. It would have been unethical for appellant to proceed with trial as any attempt at rendering effective assistance would have been futile.  Appellant properly refused to put his client's constitutional rights at risk by proceeding to trial unprepared. ¶ 29.

“Counsel,” the Jones court explained, “must be given ample opportunity to prepare, investigate and discover the facts of the accusation.  Furthermore, counsel must have time to investigate witness testimony, the nature of the allegations, and develop possible defenses in order to properly represent his or her client and provide effective assistance.”  ¶ 31.  Better still, the Court of Appeals scolded the trial judge for elevating the need for speed above the rights of the parties.  “The right to a speedy trial is a right both constitutional and statutory which inures to the defendant not the court. . . . By denying appellant's motion for a continuance, [the trial judge] improperly placed an administrative objective of controlling the court's docket above its supervisory imperative of facilitating effective, prepared representation and a fair trial.”  

In denying the continuance requested by the public defender, the trial court reasoned that the defendant could, if convicted, simply appeal and allege ineffective assistance.  
The Court of Appeals was not impressed with this remedy.  Rather than placing the burden of proof on the State where it belonged, requiring the defendant to appeal placed the burden on him to show that his counsel was ineffective and the result would have been different.  Further,
[i]n denying a continuance, [the trial court] improperly relied on the appellate process to correct the likely deprivation of defendant Scott's constitutional right to effective assistance of counsel.  Direct appeal is not a reliable remedy to fix an obvious error, which could have been prevented at inception. The judicial system, the state, the defendant, and the public are always best served when the proceedings . . . adhere to constitutional and statutory requirements, especially when the trial record is limited.  . . .  Appellate courts should not be used to correct errors, especially those involving constitutional rights that a trial court has anticipated and which could have been prevented. ¶ 38.
Counsel in our cases are unlikely to be asked to go to trial the day after meeting the client.  But they may be asked to do so with woefully insufficient time to prepare, interview witnesses and review documents.  Jones is a good case to cite when a judge seems to be pushing for a quick trial at the expense of any reasonable chance of the trial attorney providing effective assistance.  It’s also a good case to hand a trial judge who insists that appeal is a viable remedy for an obvious error in the trial proceedings.
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