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Ineffective Assistance of

Counsel Claims in CAFL
Cases

Today'’s Training: What we will cover

» Overview of IAC law

» Investigating IAC claims

» Drafting Motions

» Affirmative case building on appeal
» Leave from single justice

» Dealing with frial counsel

Right fo Counsel

»G.L.c. 119, §29
» Constitution
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Commonwealth v. Saferian, 366 Mass.

89 (1974)

» Well-known two-pronged test for
IAC

»Applies to care and protection
cases

»Poor lawyering plus prejudice

Care and Protection of Stephen,

401 Mass. 141 (1987)

Yes, IAC can be raised in Care and Protection
appeals

But must be raised in the Trial Court first and not for
the first time on appeal.

Care and Protection of Georgette,

439 Mass. 28 (2003)

» Sibling group
» Conflict of interests

» Rules of Professional
Conduct

» CPCS Performance
standards
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Adoption of Holly, 432 Mass. 680 (2000)

Nofice by publication case (insufficient notice)
Father filed a motion for new frial also for ineffective assistance of counsel

Failure to investigate witness festimony

Failure fo act as a zealous advocate
Failure to make timely objections to hearsay

vyVvvy

Failure to object to exhibits

Father also argued constructive denial of counsel, structural error

Adoption of Flora,

60 Mass. App. Ct. 334 (2004)

» Although the poor conduct of child's counsel is not
labeled as IAC by the Appeals Court, the Appeals
Court remanded largely based on counsel's poor
performance

» Child's counsel failed to represent child's wishes
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Adoption of Azziza, 77 Mass. App. Ct.

363 (2010)

» Poor lawyering: Trial counsel did not call withesses
Father wanted, who were present at court

» Prejudice: Unfitness evidence not overwhelming so
defense witnesses may have swayed the outcome

Why might appellate counsel file an
ineffective assistance of counsel claim?

M.R.Civ.Proc. 52 (b), 59(e), 5%9(q)

» It's toolate o file a Motion to Amend the Findings M.R.Civ.Proc. 52(b),
Motion to Amend the Judgment M.R.Civ.Proc.59(e), or Motion for New Trial
under M.R.Civ.Proc. 59(a)

» Each one must be filed or served no later than 10 days after judgment enters

» Unless you were diso frial counsel, rare that you would have the case in time

» Ifnot oo far overthe 10 days, could argue court could still hear under ifs
equitable authority see Petition of Worcester Children's Friend Soc. To Dispense
with Consent fo Adoption, 9 Mass.App.C1.594, 602 (1980)

v

MNT 59(a) are great because they are much easier to file than 60(b)s: can file
on “all or part of the issues” “for any reason for which rehearings have been
granted in suifs of equity”




Next Options are M.R.Civ.Proc. 60

» 60(a) Clerical Mistake

» No fime limit on fiing, but if docketed in AC - need leave

> Limited fo “misprisions, oversights, omissions, unintended acts, or failures fo act”
» Can be error by clerk, court, or party
>

Includes evidentiary documents, testimony, process, pleadings

M.R.Civ.Proc. 60(b)(1-6)

> (1)"mistake, inadvertence, surprise or excusable neglect” the mistake must be
excusable, not due fo carelessness

> (2) newly discovered evidence which by due diligence could not have been
discoveredin fime for a MNT under 59(b)

> (3) fraud, misrepresentation or other misconduct of an adverse party

> (4) judgment is void (court lacked SM or P jurisdiction, or acted in a manner
inconsistent with DP)

»

(5) judgment has been satisfied, released or discharged, or  prior judgment upon
whichitis based has been reversed or otherwise vacated - or it is no longer
equitable that the judgment should have prospective application

> (6] or any other reason justifyingrelief fo “accompiish justice” - IAC

M.R.Civ. Proc. 60(b)(1)

» “mistake, inadvertence, surprise or excusable neglect” the mistake must
be excusable, not due to carelessness

» lack of notice: Adoption of Eugene 415 Mass. 431, 436 (1993); but also see
Adopfion of Hugh, 35 MAC 346, 351 (1993)

» excusable neglect: Adopion of Pearl, 34 MAC 308 (1993)
» changein the low: Adoption of Quan, 470 Mass 1013 (2014 {rescript opinion)
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M.R.Civ.Proc. 60(b)(2-3)

(2) newly di i which by due dili could not have
been discovered in fime for a MNT under 59(b) (evidence must have
existed at the time of trial and it must be material and controlling as to
induce a different result)

» ex: something accidentally not turned over in the DCF file and later discovered

(3) fraud, mi ion or other mi of an adverse party

v

v

» ex: something infentionally not tumed overby DCF; See Paternity of Cheryl 434
Mass. 23 (2001) for discussion of proving fraud - very difficultto prove

Mass.R.Civ.Proc. 60(b)(4)

> {udgmentis vaid (courHlacked SM or P jurisdicton,or ocledin a manner
inconsistent with

> lack of jurisdiction: Guardianship of Minor Children 97 MAC 316 (2020)
> lack of counsel: Guardianship ol V. 470 Mass 590 (2015): Adootion of Rory, 80 MAC
454 [2/‘11] confrast Care & Profection of Mar 003, 1004 [1997)

S0MAC 454 (2011) erdllyteview fhe derialof
abus dminiiralorol

Sior o heto eni s
fta dgment is void Qovlﬂckﬂxumedmenevel pelsonel Tailure
fo conlorm o the requiements of dus process o low, he Judge muslvacate
S s v Sonne 393 (1987): OBea v Tal i

6

29,455 1591 Wang v Niokeros, 47 9 (200¢]

> Lk of nofice/DP: Adoptionof 7ev 73 MAC 05 (2009)(Ru\c 23) although only cites
Rule 60(b) ~ secfion 4 implied

M.R.Civ.Proc.60(b)(5)

» judgment has been satisfied, released or discharged, or a prior judgment
upon which it is based has been reversed or otherwise vaculed or |t is no
longer i that the ji should have

» itis no longer equitable that the judgment should have prospective application:

Adoption of Theodore 36 MAC 355, 358-59 (1994] case where child not in pre-
adoptive placement and Mother (against whom there was litfle evidence of

unfitness) had left abusive father -

see also Adoption of Cesar, 67 MAC 708, 715-16 (2006) - did not cite 60(b)5 -
only cited 60(b) butimplied

v
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http://sll.gvpi.net/document.php?field=jd&value=sjcapp:424_mass._1003
http://sll.gvpi.net/document.php?id=sjcapp:80_mass_app_ct_454&type=hitlist&num=46%23hit17
http://sll.gvpi.net/document.php?field=jd&value=sjcapp:377_mass._217
http://sll.gvpi.net/document.php?field=jd&value=sjcapp:400_mass._392
http://sll.gvpi.net/document.php?field=jd&value=sjcapp:30_mass._app._ct._449
http://sll.gvpi.net/document.php?field=jd&value=sjcapp:67_mass._app._ct._166
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M.R.Civ.Proc. 60(b)(6)

> or any other reason justifying relief o “accomplish justice”

» lack of notice: Adoption of Eugene 415 Mass. 431, 436 (1993); but also see
Adoption of Hugh, 35 MAC 346, 351 (1993) and section (4) above)

» judge erroneously decided an issue that was not before the court Adoption of
Reid, 39 MAC 338, 341-42 (1995)

> IAC

Common IAC Grounds

(Confluence of Factors)

» Not preparing for trial/Not investigating facts/Not Pursuing Important Issue
or Defense

» Commyv. Farley, 432 Mass. 153 (2000): failure fo investigate and develop evidence

> Commv. Ly, 454 Mass. 223, 23031 (2009): failure to subpoena and review
documents

> Comm.V. Conley, 43 MAC 385, 385-86 (1997) IAC found where defen:
invesfigate an importantissue and TC failed fo do so.

dTC to

» While a lawyer need not leave every stone untumned, strategic choices must b
based on a thoroughinvestigation. Sirategic choicesmade afterless than complete
investigation are reasonable to the extent that reasonable professional judgments
support the limitations on invesfigation. The reasonableness of counsel's actions may
be determined or substantiallyinfluenced by the [client's] own statementsand
actions. - Strickland v. Washington, 466 U.S. 668, 690-91 (1984).

Common IAC Grounds (continued)

» Notretaining a medical or scientific expert
» Failure to use Medical or Scientific Expert = IAC when medical/scientific issue central issues fo case,
issue is confroversialin its field, and state's case resfs on expert tesfimony

» Comm v. Milien, 474 Mass. 417 (2016) shaken baby syndrome case - MNT had new expert eval
included with 1 (even though a criminal case - could be very helpful in C&P foo)

Other controversial fields: Munchausen By Proxy, Child Abuse, maybe DV and Substance abuse
Evenif not a controversial field, can be IAC for failure to use expert:
Pavel v. Hollins, 261 F.3d 210. 223-25 (2 Cir. 2001) (A decision not fo call a medical expert wa

s
deficient because it was not based on pre-frial consultation with such an expert). See also Comm v.
Roberio, 428 Mass. 278, 278-80 (1998)

v

vV

Claimant need not conclusively prove an expert would have provided favorable festimony —

however, he must be able to suggest with orhcu\cm\/ how the investigation would have benefited
his defense Comm v. Duran, 435 Mass. 97, 103 (2001)
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Common IAC Grounds (continued)

» Not advocating for client's position (not telling court child’s position)

» Adoption of Flora, 60 MAC 334 (2004) - court did not specifically find IAC but
implied and remanded

» C&P of Georgette, 439 Mass. 28 (2003) - court did not find IAC bc overwhelming
evidence of unfitness

Common IAC Grounds (continued)

Not admitting relevant evidence

Adoption of Aziza 77 MAC 363 (2010) ~IAC found and remanded
Adoption of Sandra (Rule 23) (2020) - IAC but no prejudice

Adoption of Uma (Rule 23) (2019) - court did not specifically find IAC - but implied and did
remand

Comm v. Nwachukwu, 65 Mass. App. Ct. 112. 116 (2005) IAC found where frial counsel had an
opportunify o counter testimony with evidence fo the contrary, and failed to pursue it

Common IAC Grounds (continued)

Not objecting to clearly il

Comm v. Sepheus, 468 Mass. 160, 170 (2014)
Comm v. Peters, 429 Mass. 22 (1999)
Comm v. Whyte, 43 Mass.App.Ct. 920(1997) — strategy not reasonable
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Common IAC Grounds (continued)

Not calling witnesses
doption of Azziza, supra.

‘Adopion of Flora, supra

im v. Garcia, 66 Mass. App. Ct. 167(2006) cannot make o factical decision not 0 calla witess e nverferviews
(AT2056ys The same Ing) - Cour wil ot vaIGaTe factcal Geciions il e marifesty Unreasondble when mode -

Gt W Aottt b i /6 EL W LI GV NG e e b
ical

wilness. Inerefore could ol Foke a srategiC deciion hot 16 call him.) Cours should nof Comjure up or Suppod eciionan
tmey coud ove mane, bor iaiy G oy Toleance of & 16eHeml mscaiouion s one g, taoricaton of lochcal oxcuser s
ofh

all o stand - Adoy

#1C inerviewsa witness and hinks the witness willcause more har than good than not IAC fo piion of
Z5IC acknowledges few ainessesare

Zonder C1.1109 (2010) - however see Comm v. Hill, 432 Mass. 704,
Ty Ralptor STACHTC ot ol tovibo: an weigh e winsos vale 16 cote

NOTE: need affidavits proving what witnesses would have testified to Adoption of Natalia, (Rule 23) (2011)

Common IAC Grounds (continued)

Putting a witness on the stand cold
Commyv. Ga

supra

IfTC puts witness on stand cold and unhelpful evidence elicited may not be IAC if overwhelming
evidence of guilt: Comm v. Gonzalez, 473 Mass. 415 (2015)

Not cross-examining witness or inept cross
Adoption of Sandra, supra.

Commyv. Peters, 429 Mass. 22 (1999)
Comm v. Martin, 427 Mass. 816, 821 (1998

Common IAC Grounds (continued)

« Not marshalling evidence
- Adoption of Aziza, supra.
- Adopion of Flora, supra - doesn't specifically say but implied

+ There are fons of criminal cases and CAFL has @ memo you can request, but | think Azziza and Flora more
helpful

« Not participating in trial
+ Commv. Vickers, 60 MAC 24 (2003)
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Common IAC Grounds (continued)

Failure request post termination/adoption visits

- Adoption of Flora, supra

- Adoption of Uma,supra.
Failure put forward competing plan
- Adoption of Umasupra.

Failure fo challenge reasonable efforts, Failure o raise ADA claim, Failure to Challenge
Adoption Plan

Common IAC Grounds (continued)

Conceding unfitness

Commyv. Triplett, 398 M

561,569 (1986)
Commv. Street, 388 Mass 281, 28683 (1983)

But see Adoption of Randall (Rule 23) (2012): TC said motherwas “arisk fo her children” in closing argument - AC
said statement was nof IAC b/c closing is not evidence, nof convinced TJ was affected, and Ac looks at overal
evidencein case of unfitness not controlling but not helpful)

See also Adoption of Quenia (Rule 23) 2016 - without consent, TC stipulated o Father's unfitness and termination of
his parental ights - not IAC b/c no prejudice (nof confrolling but not helpful)

Common IAC Grounds (continued)

Not cooperating with AC on appeal

- Adoption of Azi
affidavit affer requ

upro. never mailed requested documents,only refumed 2 out of many mes
wlinuing pervasive lack of effort”

es. never provided an

Not communicating with the client

Not understanding the law

Advising client not fo appear

Disclosing confidential information

Not advising client about testifying
Not counseling about stipulating and waiving frial
Not preparing client for frial

10



Trial Counsel Performance: Tactical

decisions

“Where a strategic choice is at issue, ‘[a]n attorney's tactical decision amounts to ineffective
assistance of counsel only if it was manifestly unreasonable when made.' " Adoption of Yvette (No.
1). quoting from Commonweaith v. Martin, 427 Mass. 816, 822(1998); citing Adoption of Rhona, 63

Mass. App. Ct. 117, 130 (2005).
* NOTE: if TC neverreviewed a document or never spoke to a witness (or never considered an

issue), it is hard to argue he/she made a tactical decision: See Azziza, Garcia and Griffin cited on
slide 25 for good case law and language

Affidavit of Trial Counsel &
Witnesses — Evidence of
Documents

PREJUDICE: the second prong

11/11/2020
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http://masscases.com/cases/app/63/63massappct117.html

Structural Error — no prejudice

showing required

U.S. v. Cronic, 466 U.S. 648, 659 (1984): Constructive denial of counsel
+ Absence of TC at critical stages of case
- Criticalstage is any state parent’s essential rights may be effected, where parent may
need assistance addressing legal issues, or "meeting his adversary"
« Counsel's complete failure to subject state's case to meaningful adversary testing

« Although counselis present circumstances of frial prevent even a competent lawyer likely
to provide effective assistance

uctive Denial Cases

Eailure fo file appellate brief: Comm v. Goewey 452 Mass 399; Comm. V. Frank, 425 Mass. 182(1997)
Comm. V. Alvarez 69 MAC 438 (2007)- must fiel brief even if decide no appeal warrented (Moffett)

Sleeping lawyer: Javorv. United States, 724 F.2d 831 (9" Cir.1984)
silent until closing and then concede case: U.S. v. Swanson 943 F.2d 1070 (9" Cir.1991)
silent and then fail object directed verdict: Harding v. Davis, 878 F.2d 1341 (11" Cir. 1989)

Counsel did not have any opportunity to prepare or consult with client: Powell v. Abama 287 U.S.
45(1932) Hunt v. Mitchell, 267 F.3d 575 (6" Cir. 2001); MacKenna v. Ellis, 280 F.2d 592 (5™ Cir.1960),
Mitchell v. Mason, 325 F.3d 732 (6™ Cir 2003), U.S. v. Morris, 470 F.3d 596 (6™ Cir. 2006)

Continued

- Canrdise on appeal evenif issue not properly preserved at fricl: Comm. V.
Valentin, 470 Mass. 186, 210(2014), Comm v. Bacigalupo, 49 MAC 629, 440
(2007)

But always best try to preserve below - see Comm v. LaChance 469 Mass.
854, 856 (2014)

Considerimplications of Weaverv. Mass., 137 S.Ct. 1899 (2017)

11/11/2020
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INVESTIGATING AN |AC CLAIM

INVESTIGATING AN |IAC CLAIM

Interview

? c « The client
/Zﬂ « Trial counsel

« Your client's desired permanency plan
+ Other witnesses

INVESTIGATING AN |IAC CLAIM

How to interview trial counsel

'

I

13
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INVESTIGATING AN |AC CLAIM

Review

’ & « The court file
/ « Trial counsel’s file
« Transcripts—may need to request extra

« Findings when they are ready

What else?
« dictation notes, police records, home
study reports . . . be creative

How to Raise IAC: Motion for New Trial

»Motion for new frial
»Rule 59 — within 10 days
»Rule 60(b) - within “reasonable time”
»Judgment is void
»In the interest of justice

Post-Judgment Motion Practice

» Affirmative case building
»Telling the story of injustice

14



How to tell your client’s story?

vVYyVvVVvYy

>

PATHOS

Motion Exhibits and Attachments

Affidavit from frial counsel - *always*

Affidavit from appeliate counsel

Affidavit from any witness you're claiming should have been called
Affidavit from client

Any documentary evidence you're claiming should have been
introduced

Correspondence between frial counsel and client

Motion Exhibits and Attachments

11/11/2020
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Timing

before the appeal
dockets

Motion to Stay the Appeal & for
Leave to File New Trial Motion

What if you cannot file your MNT before the appeal
docketse

Adoption of Ulrich, 94 Mass. App. Ct. 668 (2019)

For fhese motions, "the issue presented . . . is whether the inferests of faimess
balanced with the inferests of judicial economy, best will be served by giving
priority fo a frial court resolufion of e defendant's new frial motion.”

Motion to Stay the Appeal & for Leave to File MNT.

Fairness

Judicial
Economy

11/11/2020
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Trial counsel should withdraw

Dealing with Trial Counsel

Normal rapport to start for all appeals:
» Share information about client
» Get copy of entire file
» Discuss potential appellate issues
» Discuss appellate process

Dealing with Trial Counsel

But .. .if you decide to file a motion for
new frial based on IAC,

» be gentle with frial counsel

» ask frial counsel to move to withdraw

and for appointment of new trial
counsel ASAP

11/11/2020
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Dealing with Trial Counsel

There must be still be
communication and
cooperation

Dealing with Trial Counsel

Factual affidavit of trial counsel:
» What trial counsel did and didn’'t do
» Why trial counsel did or didn't do it

» NOT that trial counsel was wrong or
incompetent or ineffective

Dealing with Trial Counsel

»|f no affidavit from trial counsel, then
appellate counsel must file her own
affidavit about same topics

» Consequences for case when no
frial counsel affidavit

18



Dealing with Trial Counsel

» Make sure trial counsel knows:
» Never turn on the client
» Never oppose the motion for new trial
» Never help the adverse parties

» Never share the client’s file with the
adverse parties

Dealing with Trial Counsel — New Trial Hrg

» Ask for closed hearing (to kick out trial
attorney’s friends/co-workers); fry to void
spectacle

» If offered evidentiary hearing, take it!

» You may have to put trial attforney on
stand

Dealing with Trial Counsel — New Trial Hrg

Make sure trial counsel knows, never:

» Show up at hearing on new frial motion unless you ask
them to come, court orders it, or they are subpoenaed.

» Speak to the judge off the record or in camera.

» Make any oral proffers to court about their
performance.

» Volunteer to appear as witness for DCF or another party.

11/11/2020
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Dealing with Trial Counsel — New Trial Hrg

If trial counsel is ordered to show in court or
is subpoenaed, they must:
» Appear

» Speak about case only to you outside
courfroom

» Testify honestly
» Be careful of confidentiality while on stand

Dealing with Trial Counsel

Does trial counsel have questionse Are they:
» Confused about how to deal with you?
» Confused about how fo handle DCF or judge?

» In middle of hearing and asked to discuss
confidential information?

Don't quarrel with them; have them call CAFL
Administration, at (617) 482-6212.

Motion denied — now whate

> New nofice of appeal within 30 days
> Get client signature on new notice of appeal

> Consolidate the two appeals (denial of motion
for new trial and underlying judgment)

11/11/2020
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If you have any questions, email us:
» Andy, acohen@publiccounsel.net

» Ann, anarris@publiccounsel.net
» Sarah, slopresti@publiccounsel.net

21
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