Oral Argument – 
Preparation and Style Tips (2020)
Andrew Cohen, Director of Appellate Panel
Committee for Public Counsel Services, Children and Family Law Division

Note:  These are primarily tips for child welfare appellate lawyers who are arguing in the Appeals Court or SJC.  But most of these tips apply to any kind of appeal before any kind of appellate court or tribunal.

A.
Early Preparation (That is, things to do and think about as you’re putting together your oral argument outline.  Oh, and you will be putting together an outline; never wing it!)
1.
Know your record cold.  
· Review briefs, key parts of the record appendix, any findings/conclusions, key pleadings.  And then do it again.  And again.

· Put key dates/timeline into outline to have in front of you at argument.  You don’t’ want to muff the questions, “So when was trial?” or “On what date did your client [do the really horrible thing that we are obviously going to ask about]?”
· Put key record cites into your oral argument outline; don’t waste time (and the panel’s patience) trying to find them in your brief or record appendix.
· Here’s a rule of thumb.  You are absolutely, 100% responsible for knowing where in the record the panel can find (a) the most important facts in the case (that is, the factual reasons why your client won or lost), and (b) any fact, however minor, that you are relying on in your brief or oral argument. In other words, if you say it, you’d better have record support for it.  But if the panel asks you where some random, seemingly unimportant fact can be found in the record, you don’t have to know.  Breathe deeply, smile, and tell the panel that you are sorry but you don’t know where it is; however, you’ll provide the record cite to the panel in a letter within the next day or two.  Then do it. 
2.
Know your arguments cold.
· Have a theme, so that your argument resonates.  Open with it.  Then keep coming back to it.  It may be the same as the theme in your brief.  But it may be a bit different, because now you’ve read the other side’s brief, and your approach might be more nuanced.
· Pinpoint the errors.  Why exactly was Finding 87 clearly erroneous?  
· Why did the error matter?  Why wasn’t it harmless? Have an answer to the question, “So let’s assume we agree with you that the judge erred by finding/doing X; wasn’t this harmless because the judge also found/did Y?”  Never be surprised by a harmless error question, because of course the panel will ask it.
· Put key cases, statutes, and regs into your oral argument outline; don’t waste time (and the panel’s patience) trying to find them in your brief or record appendix.
3.
Be prepared to give a presentation that might not be interrupted by questions.  

There is nothing more unnerving than getting no questions from the bench, but it happens.  Be prepared to talk.  If your presentation doesn’t fill the time allotted to you, that’s fine.  You may get questions toward or at the end of a presentation.

4.
Anticipate questions.  
· What are the holes in your argument?  Prepare for the hardest, cruelest questions, because you will get them.

· Recognize problematic facts, and decide how you will deal with them.  Minimizing them is rarely the answer.
· Recognize problematic law, and decide whether to distinguish it or work within it. Don’t ask a lower appellate court to ignore (or reverse!) a higher appellate court’s precedent.  It doesn’t work that way.  

5.
Know your standard of proof; know who bears the burden of proof.  Acknowledge it.  Argue to it.  That’s a huge credibility-builder with the panel.  (“The standard for your review of the trial court’s denial of the new trial motion is ‘abuse of discretion.’ The trial court did, in fact, abuse its discretion in this case because . . .”)
6.
Know policy arguments/ramifications, even if you didn’t argue them in your brief.  

7.
Know all arguments even if splitting time with other counsel.
8.
If you represent an appellee, give the panel an easy way to affirm. 
· Don’t fight in trenches with appellant if unnecessary.

· Hammer on harmless error (“This court doesn’t need to figure out if the trial judge’s handling of the child sexual abuse hearsay was erroneous.  Even if it was, it was harmless because . . .”)
9.
Know the relief you are seeking.  You’ll get this question.  Be prepared to answer it.
10.
Focus on only one or two of your best arguments. Don’t tell the panel that you have 8 arguments you want to address.  It’s not happening.
11.
Know your panel. 
· Which relevant opinions has each justice authored? 
· Did a justice previously serve on the relevant trial court? 
· What is his/her questioning style?  
· Does he/she often go outside the record? 
· Does he/she often ask the same question at arguments?  For example, Justice Rubin often asks children’s counsel, “When did you last see your client?”  Is that a fair question for him to ask?  Who cares!  Be prepared to answer it.
12.
Practice your argument.  With a mentor, co-worker, friend, or spouse.  Can’t find one?  Do it in front of a mirror.  Aloud.
13.
Watch oral arguments at the appellate court ahead of time.  Get the feel of the process, the spacing of the judges and the microphones, the colored lights, etc.
14.
Client coming to the argument?  If so, warn them what to expect (lots of bad information about them from opposing counsel and no chance to respond) and how to behave (proper dress, no talking or facial expressions).  Then prepare for the worst.

B.
The Day of Argument
1.
Get there early.  No mad rush to the courthouse.  Who needs that grief?!
2.
Only bring your outline/notes and your briefs to the lectern; do not bring a stack of papers.  You know where that stack of papers is going to end up during argument?  All over the floor.  Like a bad movie.  The lectern is just too small for anything more than notes and a brief or two.  If you really want the entire record and the other briefs near you, keep them in your brief bag near the lectern.  

3.
Allow yourself to be nervous.  It will pass (if you’ve prepared well and know your record cold).
4.
Water?  If you really think you’ll need water during your time at the lectern, pour it before the argument starts.  That way, you won’t have embarrassingly shaky hands and water pouring all over the place.

C.
Argument Style 
1.
Introduce yourself and tell the panel who your client is.  
Don’t use names if the case is impounded.  For child welfare appeals, don’t use first or last names for any parent or child.  “Mother,” “father,” “older child,” and “younger boys” are fine.
2.
Open with strong thematic statement.  
See also the first bullet under A.2.  You’ve got (maybe) 30 seconds to say what you want to say about your appeal before being interrupted by questions.  That’s precious time.  Don’t waste it with a factual/procedural background – they know it.  Instead, start with:

· your theme/theory of the appeal. (“This case is about shortcuts – shortcuts in procedure, shortcuts in the rules of evidence, and shortcuts in the requirement of detailed findings.”  Or:  “Due process means . . ., and my client was denied it when the judge . . . .”);
· the most egregious error that speaks to your theme, then tie it to your theme; or
· a quote from the transcript or an exhibit that illustrates your theme.
If you represent an appellee, you can do any of the above.  Or you can start by answering a question the appellant left unanswered.  Or you can (respectfully) disagree with a point the appellant tried to make, but don’t waste your time disagreeing with anything unless it’s an important point.

3.
Don’t read the argument – make eye contact.  Read only if you quoting a case, a statute, or the transcript.  But read sparingly.
4.
Don’t speak too fast, too quietly, or in monotone.  Keep a conversational tone.  Not a grumbly, sotto voce conversational tone, but a tone that says to the panel, “This is the most interesting conversation I’ve ever had. Thanks!”  But . . .
5.
Don’t be over-dramatic or angry.
6.
Don’t wander from lectern, gesticulate, or grimace.
7.
Don’t make jokes/be funny.   Let the justices make jokes.  They are very, very funny, and enjoying themselves immensely. You can smile or laugh.  But everything you say must be all business (even if you, too, are enjoying yourself immensely).
8.
Don’t accidentally diminish the credibility of your argument.  Don’t say, “My client’s argument/position is that . . . ,” which distances you from the argument, as if you don’t quite believe it or your client is making you advance a silly argument.    
9.
Don’t say, “I believe that there wasn’t enough evidence . . .” or “I feel that the judge was biased because . . .”   It’s not about you, so don’t personalize it.  It rarely pays to say “I” in the context of your argument unless:
· You were the trial attorney and the panel wants to know why you took (or failed to take) an action.  “I was also father’s trial counsel, and I didn’t file a Motion for X because . . .”

· You are arguing about practice in a court that you are familiar with.  “I am also a trial attorney in the Boston Juvenile Court, where this appeal arose, and it is common practice for the probation officers in that court to . . .”  While this information is outside the record and technically improper, it’s a fair response to the common question, “Is this common practice in the trial court?” or “Do juvenile court judges regularly do that?”
· Of course you can say, “I am not aware of any case law on that issue,” or “I don’t have that cite to the record right now, but I’m happy to provide it to the Court in a letter by the end of the week.”  (See also 10 below)
10.
Don’t make stuff up.  Acknowledge that you don’t know an answer or record citation, but promise to inform the court immediately with a Rule 16(l) letter.

11.
Don’t argue facts outside the record.  
· Don’t offer to tell the panel about the current status of a child’s placement or a parent’s current circumstances (or any facts that are not in the record).  Still, many judges ask about this because they are curious, and because they don’t want to enter an order that is now moot.  If judges ask about current information, remind them gently that your answer will take you outside the record.  Some judges will then back off and say not to bother. But if the panel indicates that it still wants you to answer, answer the question.  Never refuse or play coy.  
· You can generally inform the panel about something on the trial court docket that occurred after trial.  The panel can take notice of trial court docket entries.

12.
Listen carefully to questions and answer them immediately.  

Answer “yes” or “no” and then explain.  Don’t back into your answer by explaining first with an intention of eventually getting to “yes” or “no.” You may know where you’re going, but the panel doesn’t, and you may never get there if they interrupt your explanation with another question.  The best answers to oral argument questions always begin with a “yes” or “no.”  If the answer is “it depends” or “maybe,” say that right away, then say, “and here’s why.”
13.
Never interrupt a question or a comment by a judge.
14.
Keep coming back to your theme.
15.
Accept softballs. “Yes, Justice Bork, that’s exactly right.”
16.
Concede where necessary – hold ground where necessary.  Figure out well in advance where the line is.  Why fight about the facts if your real battle is about the law or about policy?
17.
Conclude – go out on a high point, reiterating/restating your theme.  Have a perfect 15-second sound-bite for when you are just about done or the red light is blinking.  You probably won’t get to deliver your conclusion, but you might.
18.
Stop when your time is up; sooner if possible.

19.
Remember – no rebuttal time/argument in Mass.

20.
Be aware of body language when not arguing (eye-rolling, head-shaking).  
Don’t do those things.
D.
After Argument

1.
Don’t talk about your case in the courtroom after the justices leave.  

At the Appeals Court, arguments are played on loudspeakers in the judges’ lobby.  The microphones continue to play in the judges’ lobby for several minutes at the end of the day of arguments, and the justices can hear you.  Often the law clerks walk past you as you gather your belongings, and they might be writing a draft of your decision.  Save your discussion/gripes for the lobby outside the courtrooms.  Better yet, because the clerks are everywhere, go outside into the fresh air.

2.
Letter to panel under Mass. R. App. P. 16(l)
A Mass. R. App. P. Rule 16(l) letter is a letter with citations to cases or other authorities that come to a party’s attention after briefing or after argument.  It contains no argument, but it can include a sentence or two about why you are filing it.  You don’t need permission to file this letter.  (File electronically) 
3.
Letter to panel under Mass. R. App. P. 22(c) 
A Mass. R. App. P. Rule 22(c) letter is a letter to the panel if there are new (un-briefed) issues raised at argument by an appellee, or if the panel goes in a truly odd direction with counsel that no party had considered.  The chief of the panel (or another judge) may ask that you file such a letter.  If a judge doesn’t ask, you must ask permission to file the letter.  File your “Motion for Leave to File Rule 22(c) Letter” along with the letter itself, but don’t combine them into one document.  (File electronically)
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