Care and Protection of M.C., 479 Mass. 246 (2018) 
Summary by Katharine Klubock, CAFL Training Unit 

NOTE:  CAFL and criminal defense attorneys should take note of this case.  The case is relevant to our many shared clients: CAFL clients with a related criminal case, and criminal defense clients with a related child welfare case.  It highlights the need for CAFL and criminal defense lawyers to work together to further their client’s goals, and effectively and zealously represent their shared client.
This case is one of two iterations of M.C.. On October 28, 2019, following remand in this case (M.C. I), the SJC released Care and Protection of M.C. (II), 483 Mass. 444 (2019). It is absolutely critical to read both M.C. decisions together. A summary of M.C. II is available here. 
In M.C., the SJC sought to address the “intolerable Hobson’s choice” that many of our clients grapple with: testify in the care and protection case to try to regain custody or avoid termination of parental rights, and “sacrifice” the 5th Amendment right against self-incrimination in a related criminal trial.  The SJC noted that this choice is “particularly poignant” for our clients because the Juvenile Court judge may draw an adverse inference against the parent who refuses to testify in the care and protection case.  
The SJC sought to address this and other vexing issues that arise when a parent is a respondent in a care and protection proceeding in Juvenile Court, and a defendant in a related criminal case pending in Superior Court.  Here, the Commonwealth (the prosecutor) and M.C.’s father filed motions in Juvenile Court to gain access to the court records and the trial transcript from the related care and protection proceeding to prepare for the upcoming criminal trial.  The SJC made these rulings:  

1) Release of records and transcripts from the care and protection case:  Care and protection cases are closed proceedings and records and transcripts are impounded by Massachusetts law and Juvenile Court Standing Order 1-84.  When a party or the Commonwealth seeks records from a care and protection case, the requester bears the burden of demonstrating that the records should be released under the good cause standard of Rule 7 of the Trial Court Uniform Rules on Impoundment Procedure.  The records may be disclosed for limited, confidential review, subject to conditions of a court order.  The SJC discussed a number of factors for the Juvenile Court judge to consider in deciding whether the requestor has met the good cause standard.  Whether the disclosed records are then admissible in a criminal case is up to the (criminal) trial judge to determine.
2) Parent Testimony:  A parent who chooses to testify in a care and protection case does not waive their right to assert their constitutional privilege against self-incrimination (5th Amendment) in other proceedings, and may choose not to testify at a related criminal trial.  The parent’s testimony in the care and protection case is not admissible in a subsequent criminal trial in state court, although it may be used to impeach them if the parent testifies in the criminal case.
3) Parent Waiver of Psychotherapist Privilege:  The privilege is case-specific and a parent who waives her psychotherapist privilege at a care and protection proceeding does not waive the privilege at a criminal trial.  Evidence from a psychotherapist in a care and protection case (including testimony) is not admissible in a subsequent criminal trial, unless the parent decides to introduce their mental state as a defense.
STOP! WARNING!  While this ruling appears to protect parents who choose to testify and/or present privileged psychotherapist evidence in their care and protection case from having to disclose information or testify at a subsequent criminal trial, significant concerns remain about the consequences of the decision.  For example, one concern is that information released may be used for investigation and/or prosecution in a related criminal case.  Also, the SJC’s rulings on the Fifth Amendment and patient-psychotherapist privilege apply to state court proceedings; you need to consult with a federal defense attorney about how M.C. may impact a federal proceeding. 
QUICK TIPS:  The CAFL and Criminal Defense Training Units are working on a more detailed summary and practice tips to address the many issues M.C. raises for our clients with intersecting CAFL and criminal defense issues.  For now, if you have a case in which the allegations against your client could lead to criminal investigation and/or charges, you should:

· Work closely with the client’s criminal defense attorney if they already have one, throughout the case and on the issue of advising the client about the many decisions that arise in a care and protection proceeding, including whether to testify or meet with the court investigator.
· If the client has a criminal defense attorney, and the client is going to testify, request that the attorney be present in the courtroom during the client’s testimony in order to fully advise the client.
· If the client has a criminal defense attorney, and another party requests access to records in the care and protection proceeding, the two of you should discuss and devise a joint strategy for your response on behalf of the client.  You should also discuss whether the defense attorney should be present and participate with you at the hearing  to help argue the client’s position on the motion to disclose the records.
· If the client does not have a criminal defense attorney, contact the CAFL Trial Support Unit at caflattorney@publiccounsel.net, or call Carol Rosensweig, Trial Panel Director, at (617) 910-5744.  
