Adoption of Garret, 92 Mass. App. Ct. 664 (2018) 
Summary by Katrina Rusteika & Nathaniel Reisinger 
This decision is largely unremarkable for its discussion of parental unfitness and termination of parental rights, but it has relevance on the issue of sibling visitation.  According to the Appeals Court, a judge need not specifically order posttermination sibling visits where DCF is currently providing them and no party is challenging DCF’s provision of sibling visits as inadequate.  
Background: This case involved a blended family of seven: the mother, the father, their child, the father’s two children from a prior relationship, and the mother’s two children from her prior marriage.  One child was physically and sexually abused.  The four other children witnessed her abuse.  The Appeals Court affirmed the trial court’s decisions (1) that the mother and father were unfit and that terminating their parental rights was in the best interests of the children (except for the mother’s seventeen-year-old son), (2) that the mother was not Garret’s de facto parent, (3) that it was not in Garret’s best interests to order visitation with the father, and (4) not to order posttermination sibling visitation.
Sibling Visitation: Three of the children appealed the trial court’s decision not to issue specific orders for posttermination sibling visitation as part of the termination decree.  Historically, Appeals Court panels have always remanded to the trial court in order to enter such orders.  However, in Garret, the Appeals Court concluded that a court order was unnecessary under G.L. c. 119, § 26B(b), which provides:
The court or the department shall, whenever reasonable and practical and based upon a determination of the best interests of the child, ensure that children placed in foster care shall have access to and visitation with siblings . . . if the children or their siblings are separated through adoption . . . (emphasis added).
The Court focused on the 2008 addition of the phrase “or the department” to the initial sentence of the sibling visitation statute.  According to the Court, the plain language of the statute provides that posttermination sibling visitation may be managed by either the court or DCF.  And because DCF was providing sibling visitation in this case, the court was under no obligation to order it.  See Garret, 92 Mass. App. Ct. at 680.
At first glance, this appears to be a monumental change in the sibling visitation jurisprudence.  But the Appeals Court implicitly limited its holding to circumstances where no one asked for a sibling visitation order.  The Court noted in a footnote that “the children have a statutory right to petition the Juvenile Court under G.L. c. 119, § 26B(b), if they are dissatisfied with the state of visitation.”  Id. at 680 n. 25.  That is, the children never asked the trial court for a sibling visitation order.  Further, the Court ended the opinion by noting that sibling visitation may be left to DCF “subject to further review by the court.”  Id. at 681.  Presumably, this “review” is a de novo determination of whether sibling visitation serves all of the children’s best interests and is reasonable and practical.  See Care and Protection of Jamison, 467 Mass. 269 (2014).
Practice Tip: If you aren’t satisfied with the sibling visitation that DCF is providing, you must ask the court for an order.  The court need not – although it theoretically could – issue one sua sponte.  And always ask the court for an order for postadoption sibling visits. After adoption, DCF isn’t around – and lacks authority – to facilitate sibling visits.   
