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MEMORANDUM OF LAW IN SUPPORT OF PETITION 

FOR INTERLOCUTORY RELIEF PURSUANT TO 
G.L. c. 231, § 118 
Preliminary Statement 
Eric A.
, the Father (“Father”) of David A., the child (“Child”) in the underlying care and protection case, submits this Memorandum of Law in support of his “Petition for Interlocutory Relief Pursuant to G.L. c. 231, § 118 (first para.).”  The Juvenile Court erred in refusing to consider Father’s request that it exercise its equitable authority to make specific remedial orders regarding visitation and services.  The Supreme Judicial Court in Care and Protection of Walt, 478 Mass. 212 (2017), specifically authorized the Juvenile Court – and the Single Justice of this Court – to enter remedial orders if the Department of Children and Families (DCF) failed to make reasonable efforts to prevent removal of a child.  Here, the Juvenile Court properly found that DCF failed to make reasonable efforts to prevent removal, but then erroneously refused to issue the necessary remedial orders.    
Background
[In this section, lay out the facts and procedural history relevant to your petition.  Explain the basis for the trial court’s “no reasonable efforts” finding, which you already “won.” Because you’re appealing the court’s failure to enter remedial orders – visits, services, etc. – you must lay out a factual basis for these orders.  That is, why should the judge have ordered X unsupervised visits per week?  Why should the judge have ordered DCF to provide housing or some other type of services?  Be lean and mean with your explanation, because you don’t have a lot of space.  Include citations to the record appendix.]
On October 24, 2017, DCF filed a care and protection petition regarding the Child, and the Wessex County Juvenile Court (Beck, J.) heard from DCF on an ex parte basis.  A3.
  At this ex parte hearing, the court considered an affidavit written by the DCF 51B Investigator.  A3.  Her affidavit stated that, on October 23, 2017, DCF received a 51A report alleging the neglect of the Child by his Mother.  A3.  On that same day, the 51B Investigator removed the Child from his home.  A3.  After the ex parte hearing on October 24, 2017, the court placed the Child in DCF’s temporary custody pending a 72-hour hearing
, which was scheduled for October 27, 2017.  A3.  
On October 27, 2017, the court held a 72-hour hearing to determine whether DCF’s temporary custody of the Child should continue until a trial on the merits.  A3.  At the 72-hour hearing, the court heard testimony from the 51B Investigator, Mother, Father, and _______.  A10.
  [If you are asking for a visitation order]  The evidence showed that Father visited with the Child every weekend, unsupervised, and often took the Child with him on activities.  Test. of Father; Test. of Mother.  [If you are asking for an order for services]  The evidence also showed that the Father would need babysitting services were he to take the child full-time, because childcare during his work hours was otherwise unavailable; DCF never offered this service.  Test. of Father; Test. of 51B Invest.  After the hearing, the court granted DCF temporary custody of the Child.  A.11.

The court found that DCF had failed to make reasonable efforts to prevent removal of the child from his home under G.L. c. 119, §§ 24 and 29C.
  A.11. The evidence regarding DCF’s failure to provide reasonable efforts to prevent removal was uncontested.  [List here all of DCF’s failures – failure to meet with the parents, failure to speak to relatives or other potential custodians, failure to connect the parents with babysitting, housing, and/or other services, etc. – including the failure of DCF personnel other than the 51B investigator to do any of these things.]  The court noted that, at a minimum, DCF should have _________.  A12.
 As a result of these findings, Father, citing Care and Protection of Walt, 478 Mass. 212 (2017), asked the court to exercise its equitable authority and make specific orders to remedy the adverse consequences resulting from DCF’s failure to make reasonable pre-removal efforts.  A13.  Father requested that the court order DCF to allow Father to visit with the Child [four days per week for 2 hours each visit] in order to preserve their well-established bond.  A13.  At the time of the 72-hour hearing, DCF was allowing Father [only one hour of visitation each week, supervised in the DCF area office.]  A13.  Additionally, Father asked the court to order DCF to provide babysitting or daycare services to him to assist in reunification.
  Testimony showed that childcare during Father’s work hours was problematic.  A13.  
The court declined to make any remedial orders.  A13.  According to the court, its authority to enter such orders was unclear.  A.13.    
Argument
Although the Juvenile Court properly held that DCF failed to make reasonable efforts to prevent removal of the Child, it erred when it then failed to order visitation and services designed to remediate the harmful effects of DCF’s pre-removal failure.  
The Juvenile Court failed to enter orders – or even consider making orders – to remedy DCF’s failure to make reasonable efforts to prevent removal of the Child under G.L. c. 119, §§ 24 and 29C.  This failure requires either a remand to the Juvenile Court or specific orders by this Court; the Supreme Judicial Court in Care and Protection of Walt, 478 Mass. 212 (2017), specifically authorized such orders by either the trial court or a Single Justice of this Court.

In Walt, the SJC held that, where the Juvenile Court finds that DCF failed to satisfy its obligation under G.L. c. 119, §§ 24 and 29C to make reasonable efforts to prevent the need for removal before taking custody of a child, the Juvenile Court or a Single Justice has equitable authority to order DCF to take specific remedial steps to diminish the harm caused by its statutory breach.  Id. at 231.  Here, the court’s refusal to issue, or even consider issuing, specific remedial orders – regarding visitation and babysitting services – is erroneous under Walt.  See also Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746, 749 (2003) (holding that a judge’s failure to exercise discretion is an abuse of that discretion and an error of law).
In this case, after a 72-hour hearing, the court found that DCF failed to make reasonable efforts, as required by § 29C, to eliminate the need for removal prior to taking custody of the Child and that none of the enumerated exceptions to that obligation applied.
  A12.  This was unquestionably the correct ruling.  The Court was clear that DCF [failed to ______________________], actions that could have prevented the Child from being taken into DCF custody and placed in foster care.  A12. 
Here, as in Walt, DCF’s failure to make pre-removal reasonable efforts adversely affected the Child and his family.  Id. at 229.  Reasonable equitable relief was needed to lessen the negative consequences of this failure.  Id.  Although the Juvenile Court could not go back in time and order DCF to make pre-removal reasonable efforts, it should have acted “to ensure that the department fulfilled its duty to make it possible for the child to return safely to his father.” Id.  Once a child is in the custody of DCF, DCF is then required to make reasonable efforts toward family reunification and provide supportive services, targeted to the family’s needs, to make reunification possible.  See G.L. c. 119, § 29C; 110 CMR § 7.00 et seq. (listing services available to DCF to assist families); Adoption of Gregory, 434 Mass. 117, 122 (2001) (citation omitted) (DCF must “match services with needs, and the trial judge must be vigilant to ensure that it does so”). 
Specifically, Father requested that the court order DCF to allow him to visit with his son [four times each week, for two hours per visit,] in order to preserve their parent-child relationship.  Visitation is critically important to a parent-child relationship and necessary to foster reunification.  Walt, 478 Mass. at 229 (“we have recognized the critical importance of parenting time to the parent-child relationship”); L.B. v. Chief Justice of the Probate & Family Court Dep’t, 474 Mass. 231, 242 (2016) (noting that visitation “is at the core of parent’s relationship with a child”).  Here, as in Walt, DCF’s plan for visitation with Father – [only once per week for an hour] – was so limited that it “imperil[ed] the father-child bond that was essential if custody were to be restored.”  Walt, 478 Mass. at 230.  Thus, a remedial order was not only authorized where DCF failed to make pre-removal reasonable efforts, but necessary in order to preserve the relationship between Father and his son.  Id.  

Father also requested a specific order requiring DCF to provide [babysitting services or day care services] to assist the family in reunification.  A13.  This order is necessary to ensure that Father is able to care for the Child full-time, based on his work schedule.  Here, as in Walt, the Court had the authority to order DCF to provide [babysitting or day care services], which are specifically identified as the type of services DCF can provide to families in order to facilitate reunification. See 110 CMR §§ 7.040-7.046 (babysitting services); 110 CMR §§ 7.070-7.079 (day care services).   
Here, because the Juvenile Court found that DCF failed to make reasonable efforts prior to removal of the Child, it had the equitable authority to order DCF to take specific remedial steps to diminish the harm caused by the breach of this duty.  Walt, 478 Mass. at 229.  After Father requested that the court exercise its authority to make specific remedial orders, the court erred in failing to consider his request.  See Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746, 749 (2003) (holding that judge has duty to exercise discretion and failure to do so is error of law).  Although the court has discretion whether or not to exercise its equitable authority, discretion requires making a “reasonable choice within a range of permitted options.”  Id. at 748-749.  A failure of the court to even consider whether to exercise its discretion, when faced with a proper request to do so, is clear error.  See id. at 749.  
CONCLUSION
Father respectfully requests that this Court enter remedial orders requiring DCF to allow Father to [visit with the Child four times per week, for two hours each visit,] and to provide [babysitting or day care services] to assist the family in reunification.  
Alternatively, Father asks that this Court remand this matter to the Juvenile Court for such orders and to grant such other relief as this Court deems just and proper.

Respectfully submitted,
Eric A. (Father), by:

Susan Smith, Esq.
BBO #123456
1 Cross Road

West, MA 01234
Tel: 617-999-0000
ssmithesq@gmail.com
Dated: October __, 2017
� The parties’ last names are withheld in accordance with Mass. R. App. P. 16(m).


� All citations to the Record Appendix are denoted by “A” followed by the page number.





� Within 72 hours of an ex parte order granting custody of children to DCF, the trial court must conduct an evidentiary hearing at which DCF must meet a higher burden of proof.  See G.L. c. 119, § 24.





� Father’s counsel has ordered a transcript of the relevant trial proceedings, which is not yet available.  As a temporary “placeholder” for the transcript, Father’s counsel has provided this Court with (a) an Affidavit of Counsel, and (b) an audio compact disc containing a digital recording of the relevant trial hearing.


  


� The court also found that none of the exceptions set forth in G.L. c. 119, § 29C excusing DCF from its obligation to make pre-removal reasonable efforts applied in this case.  A12.  


� DCF has babysitting and day care services available for parents in need of services.  See 110 CMR §§ 7.040-7.046 (babysitting services); 110 CMR §§ 7.070-7.079 (day care services).   


� DCF’s obligation to make reasonable efforts is excused only if the court finds that the child was abandoned; the parent’s right to parent a sibling of the child was terminated; the parent was convicted of a serious, violent felony against the child or another immediate family member; or the parent murdered the child’s other parent in the child’s presence or subjected the child to “sexual abuse or exploitation or severe or repetitive conduct of a physically or emotionally abusive nature.”  G.L. c. 119, § 29C.
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