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PETITION FOR INTERLOCUTORY RELIEF
PURSUANT TO G.L. c. 231, § 118 (first para.)
Request for Review
Ross S.
, the Father (“Father”) of the child in the underlying care and protection proceeding, seeks relief under G.L. c. 231, § 118 (first para.) from a July 10, 2017 interlocutory order of the Wessex County Juvenile Court (Beck, J.).  In that order, the court granted the Department of Children and Families (“DCF”) temporary custody of the child after a 72-hour hearing under G.L. c. 119, § 24 until a trial on the merits.  The court erred by relying on inadmissible hearsay from the child in determining that he was at immediate risk of abuse or neglect.  Absent the child’s inadmissible hearsay statement, there was no evidence showing that the Child was at risk of harm. [Note:  If there was some other evidence of harm or risk of harm in your case but it was minor, substitute the word “insufficient” for “no.”]
Father respectfully requests that this Court review the matter, vacate the Juvenile Court’s temporary custody order to DCF, and return custody of the child to him or remand this matter to the Juvenile Court for a new 72-hour hearing.  
Relevant Procedural History and Facts

[Because your Procedural History and Facts are laid out more fully in the Memorandum of Law (which has a 15-page, rather than a 5-page, limit), you only need to explain matters briefly here.  Keep it very lean, and include citations to the record appendix.]

The Department of Children and Families (“DCF”) filed a care and protection petition regarding Benjamin A. (“Child”) on July 6, 2017 in the Wessex County Juvenile Court (Beck, J.).  A4.
  The court heard from DCF on an ex parte basis, then removed the Child from Father and placed him in DCF’s temporary custody pending a 72-hour hearing.  A4.  The court held the 72-hour hearing on July 10, 2017.  A4.
  
During the hearing, the court admitted a hearsay statement of the child in evidence over the objections of counsel for Father and counsel for Child.  A10.  According to the court, the Child’s statement was an admission or statement of a party opponent.  A10.  Other than the Child’s hearsay statement, there was no evidence that the Child was at immediate risk of harm.  A10-13.  [If there was other evidence, state it fully here.]  At the conclusion of the hearing, the court granted DCF temporary custody of the Child until a trial on the merits.  A4, 6.
  
Issue of Law Raised by Petition
1. The Supreme Judicial Court held in Care and Protection of Sophie that hearsay from a child is not admissible under the admissions or statement of party opponent exception.  Here, the trial court admitted the Child’s statement under that exception, and no other hearsay exception applied.  Did the court err in admitting the statement?
2. A child cannot be removed from his parent’s custody at a 72-hour hearing unless DCF proves by a “fair preponderance of the evidence” that the child is “suffering from serious abuse or neglect” and removal from that parent is necessary to protect him from serious abuse or neglect.  Here, absent the Child’s inadmissible hearsay statement, DCF failed to meet its burden because no other evidence supported its case.  [If there was other evidence, instead say, “Here, absent the Child’s inadmissible hearsay statement, DCF failed to meet its burden because the admissible evidence failed to show that the child was at any risk of harm from Father.”]  Did the court err in removing the Child? 
Statement Regarding Reconsideration
Father does not intend to seek reconsideration in the Juvenile Court.
Relief Requested
Father respectfully requests that this Court vacate the Juvenile Court’s temporary custody order to DCF and:

(a) 
return custody of the Child to him, or 

(b) 
remand this matter to the Juvenile Court for a new 72-hour hearing, and

(c)
grant Father such other relief as this Court deems proper.

Respectfully submitted,

Ross S. (Father) by:

Susan Smith, Esq.
BBO #123456
1 Cross Road

West, MA 01234
Tel: 617-999-0000

ssmithesq@gmail.com
Dated: July 8, 2017

� The parties’ last names are withheld in accordance with Mass. R. App. P. 16(m).


� All citations to the Record Appendix are denoted by “A” followed by the page number.





� Within 72 hours of an ex parte order granting custody of children to DCF, the trial court must conduct an evidentiary hearing at which DCF must meet a higher “preponderance of the evidence” standard of proof.  See G.L. c. 119, § 24.





� The Juvenile Court’s order is included in an addendum to this Petition.
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