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MEMORANDUM OF LAW IN SUPPORT OF PETITION 

FOR INTERLOCUTORY RELIEF PURSUANT TO 
G.L. c. 231, § 118 
Preliminary Statement 
Rebecca S.
, the mother (“Mother”) of Jared A., the child (“Child”) in the underlying care and protection proceeding, submits this Memorandum of Law in support of her “Petition for Interlocutory Relief Pursuant to G.L. c. 231, § 118 (first para.).”  In this case, the Department of Children and Families (“DCF”) removed the Child, on an ex parte basis, from his Maternal Grandmother.  Mother requested a 72-hour hearing – a hearing to which she was entitled under Care and Protection of Manuel, 428 Mass. 527 (1999) – in order to contest that removal.  The trial court denied Mother’s request.  This ran afoul of Manuel and violated Mother’s right to a 72-hour hearing under G.L. c. 119, § 24 and her due process right to be heard in a meaningful manner.
Background
[In this section, lay out the facts and procedural history relevant to your petition.  Keep it lean, mean, and relevant; exclude anything extraneous.  Include citations to the record appendix.  Below we’ve used some model facts and procedural history.]

On August 1, 2017, the Department of Children and Families (“DCF”) filed a care and protection petition regarding Jared A. (“Child”), and the Wessex County Juvenile Court (Beck, J.) heard from DCF on an ex parte basis.  After this ex parte hearing, the court removed the Child from Mother and placed him in DCF’s temporary custody pending a 72-hour hearing scheduled for August 4, 2017.  A4. 
,
  
At the 72-hour hearing, Mother did not seek a return of custody; instead, she and all other parties stipulated that the Child’s Maternal Grandmother (“Maternal Grandmother”) should serve as the temporary custodian for the Child.  A7.  The court agreed and granted Maternal Grandmother temporary custody of the Child pending a trial on the merits.  A5.  
On September 25, 2017, DCF again appeared before the court, ex parte, requesting custody of the Child.  A5.  The court removed the Child from Maternal Grandmother and placed him in DCF’s temporary custody.  A5.  The parties returned to court on September 27, 2017, and Mother requested a 72-hour hearing in order to propose her aunt as a new temporary legal custodian for the Child.  A7.
  The court denied Mother’s request for a hearing and issued another temporary custody order to DCF.  A7. 

In denying Mother’s request for a hearing, the court reasoned that Mother’s waiver of her right to seek custody at the original 72-hour hearing on August 4, 2017 constituted a waiver of her right to a 72-hour hearing when the court later transferred custody from Maternal Grandmother to DCF.  A8. 
Argument
The Juvenile Court violated G.L. c. 119, § 24 and Mother’s due process rights by denying her a 72-hour hearing after granting DCF’s ex parte request to remove the Child from Maternal Grandmother.  
Mother was entitled to a 72-hour hearing after the court granted DCF’s ex parte request to remove the Child from Maternal Grandmother.  The Juvenile Court’s failure to hold a 72-hour hearing, so that Mother could be meaningfully heard on the issue of the Child’s custody, violated G.L. c. 119, § 24
 and Mother’s due process rights.  
In Care and Protection of Manuel, 428 Mass. 527, 535-36 (1999), the Supreme Judicial Court emphasized the rights of parents and children to a 72-hour hearing whenever the juvenile court changes the child’s legal custodian pending trial, even if there had been a previous 72-hour hearing when the child was first removed from his home.  In Manuel, as in this case, DCF took custody of the child at an initial emergency hearing.  Id. at 529-530.  The 72-hour hearing resulted in an award of temporary custody to the child’s great-aunt by agreement of the parties.  Id.  Approximately eleven months later, DCF removed the child from the great-aunt based on concerns about the great-aunt’s care, and custody was granted to DCF at an ex parte hearing.  Id.  The child sought a 72-hour hearing at which he planned to nominate a new third-party custodian, but the court denied his request. Id.  The child appealed, and ultimately the SJC overruled the trial court and ordered that a temporary custody hearing be conducted forthwith.  Id. at 528. 


In its ruling, the SJC cited the “vital interests at stake” in state-intervention child custody cases.  Id. at 535.  The Court observed that the parties had the right to receive notice of the change in custody, and that it “would be a hollow gesture” to provide them with notice of the hearing but then deny them the right to be heard at it.  Id. at 535 (“It is axiomatic that notice and the opportunity to be heard are the most basic requirements of due process”).


The waiver of a prior 72-hour hearing (as occurred in this case, as well) is irrelevant.  According to the SJC in Manuel, a party’s waiver of the right to be heard at an initial temporary custody hearing, “induced by the then-existing circumstances,” does not “foreclose [the party’s] right to be heard at [a] second [temporary custody] hearing.”  Id. at 536. It concluded that “when that [third party] custody arrangement was terminated by an emergency order of the court, [the child] had the right to be heard anew as to who should now become his legal custodian.”  Id.  

At the original 72-hour hearing on August 4, 2017, Mother waived her right to be heard on the issue of a return of custody, and instead nominated the Child’s Maternal Grandmother to be the Child’s temporary custodian.  A7.  After the hearing, the court granted temporary custody of the Child to Maternal Grandmother.  A5. Seven weeks later, DCF removed the Child from Maternal Grandmother’s custody.  A5.  And after an ex parte hearing, the court granted custody to DCF.  A5.  Mother was given notice, but the court denied her request to be heard at a 72-hour hearing.  A7.  As in Manuel, this was erroneous:  “[w]henever a child's legal custodian is to be changed pursuant to G. L. c. 119, §  24, as occurred here, the parties, including the child, have the right to be heard and to have the judge consider their nominations of possible legal custodians for the child.”  Manuel, 428 Mass. at 536. 

In addition, the Juvenile Court’s order violated Mother’s right to due process.  Parents and children have due process rights to family integrity protected by both the Fourteenth Amendment to the Federal Constitution and articles 1, 10, and 12 of the Massachusetts Declaration of Rights.  See Troxel v. Granville, 530 U.S. 57, 66 (2000); Blixt v. Blixt, 437 Mass. 649, 655 (2002).  A parent has a fundamental right to “conceive and to raise” her child.  Stanley v. Illinois, 405 U.S. 645, 651 (1972); Department of Pub. Welfare v. J.K.B., 379 Mass. 1, 3 (1979).  And equally fundamental is a child’s substantive due process right to be raised and nurtured by his parent.  See Wooley v. City of Baton Rouge, 211 F.3d 913, 923 (5th Cir. 2000) (“a child’s right to family integrity is concomitant to that of a parent”); Manuel, at 535 (children have “vital interests at stake” in child welfare proceedings).  
The State cannot infringe on these fundamental liberty interests unless it affords parents and children due process.  See J.K.B., 379 Mass. at 4. The essence of due process is the right to be heard “at a meaningful time” and “in a meaningful manner.”  Id. at 3-4 (citing Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).  To comport with due process, parents and children must be given an opportunity to participate in matters bearing on who will be the child’s legal custodian, including a temporary legal custodian.  See G.L. c. 119, § 24; Manuel, at 536.  See, generally, Care and Protection of Robert, 408 Mass. 52, 58 (1990) (explaining the due process rights of parents and children at the early stages of care and protection proceedings).         
Therefore, the court erred in failing to grant Mother a 72-hour hearing after allowing DCF’s ex parte request to remove the Child from Maternal Grandmother.  Although there had already been a 72-hour hearing on August 4, 2017, at which Mother waived her right to seek a return of custody, she had a “right to be heard anew” after DCF’s ex parte removal of the Child from Maternal Grandmother on September 27, 2017, when the circumstances had changed.  Manuel, 428 Mass. at 535; G.L. c. 119, § 24.  
CONCLUSION
Mother respectfully requests that this Court direct the trial court to hold a 72-hour hearing – at which Mother can fully participate – within two business days, to conclude it forthwith, and to enter such other orders as this Court deems just and proper.
Respectfully submitted,

Rebecca S. (Mother) by:

Susan Smith, Esq.
BBO #123456
1 Cross Road

West, MA 01234
Tel: 617-999-0000
ssmithesq@hotmail.com
Dated: October 2, 2017
� The parties’ last names are withheld in accordance with Mass. R. App. P. 16(m).


� All citations to the Record Appendix are denoted by “A” followed by the page number.





� Within 72 hours of an ex parte order granting custody of children to DCF, the trial court must conduct an evidentiary hearing at which DCF must meet a higher burden of proof.  See G.L. c. 119, § 24.





� Mother’s counsel has ordered a transcript of the relevant trial proceedings, which is not yet available.  As a temporary “placeholder” for the transcript, Mother’s counsel has provided this Court with (a) an Affidavit of Counsel, and (b) an audio compact disc containing a digital recording of the relevant trial hearing.  





� Section 24 requires that a petition must be filed before custody may be removed from a parent or a custodian.  G.L. c. 119, § 24.  Even when custody is removed from a custodian, the parent must be provided notice to appear before the court to be heard on the question of whether someone other than the parent should remain the child’s custodian pending trial.  Id.  This stage of the process is known as the “72-hour hearing.”  
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