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MEMORANDUM OF LAW IN SUPPORT OF PETITION 

FOR INTERLOCUTORY RELIEF PURSUANT TO 
G.L. c. 231, § 118 
Preliminary Statement 
Rosemary S.
, the mother (“Mother”) of the child in the underlying care and protection proceeding, submits this Memorandum of Law in support of her “Petition for Interlocutory Relief Pursuant to G.L. c. 231, § 118 (first para.).”  In this case, the Juvenile Court granted the Department of Children and Families (“DCF”) emergency custody of the child but then, over objection, scheduled the temporary custody hearing for 30 days later.  This violated the express terms of G.L. c. 119, § 24 – which specifies a hearing within 72 hours of a grant of emergency custody to DCF – as well as Mother’s due process right to a prompt post-removal hearing.
Background
[In this section, lay out the facts and procedural history relevant to your petition.  Keep it lean, mean, and relevant; exclude anything extraneous.  Include citations to the record appendix.  Below we’ve used some model facts and procedural history.]

On July 3, 2017, the Department of Children and Families (“DCF”) filed a care and protection petition regarding the subject child, and the Wessex County Juvenile Court (Beck, J.) heard from DCF on an ex parte basis.  After this ex parte hearing, the court removed Beth S. (“Child”) from Mother and placed her in DCF’s temporary custody pending a 72-hour hearing.  A4.
  The court scheduled the 72-hour hearing for July 6, 2017.  A4.
  
On July 6, 2017, all parties and counsel were present and reported the case ready at 9 a.m., but the court did not begin the hearing until approximately 3:45 p.m.  A7.
  Counsel each presented a brief oral opening statement.  A7.  The court then indicated that there was insufficient time to take any evidence and the matter had to be continued.  A8.

All parties requested that the 72-hour hearing resume the following day, July 7, 2017.  A8.  The court denied that request and scheduled the hearing to resume on August 5, 2017.  A8.  That date, according to the court, was the earliest date it could hold the hearing based on the crowded docket and the judge’s vacation schedule.  A8.  Mother objected and asked the court for the case to be heard by another juvenile court judge or a judge from a different trial court department.  Mother also asked the court to return the Child to her as a temporary order pending the next hearing date.  A8.  The court denied Mother’s request, continued the 72-hour hearing to August 5, 2017, and issued another temporary custody order to DCF.  A5, 8.
Argument
The Juvenile Court violated G.L. c. 119, § 24 and Mother’s due process rights by failing to complete an emergency custody hearing within 72 hours.  
A. 
The Juvenile Court violated Mother’s statutory right to a 72-hour hearing. 
By continuing the 72-hour hearing for a month – without ever really starting it – the Juvenile Court in this case violated the plain, unambiguous language of G.L. c. 119, § 24 requiring post-removal hearings within 72 hours.
  
Section 24 provides that the Court may issue an emergency order transferring custody of a child to the Department, but that “transfer of custody shall be for a period not exceeding seventy-two hours” until the matter returns to the Court for hearing.  

The statute is clear on its face; after an emergency removal, a temporary custody hearing must take place within 72 hours.  See G.L. c. 119, § 24; see also Care and Protection of Robert, 408 Mass. 52, 57 (1990 (“Prior to the expiration of seventy-two hours from the time of the transfer of custody, the court must hold a second hearing, the “seventy-two hour hearing,” to “determine whether such temporary custody should continue until a hearing on the merits of the petition for care and protection [the third hearing] is concluded before [the] court.”).  This Court must effectuate the unambiguous language of the Legislature.  See Pyle v. School Comm. of South Hadley, 423 Mass. 283, 285-86 (1996).  The statute contains no exceptions to the 72-hour maximum for when dockets are crowded or judges want to go on vacation [or other reason given by judge].

Both the Supreme Judicial Court and this Court have stressed the importance of the 72-hour hearing in the statutory scheme.  See, e.g., Care and Protection of Manuel, 428 Mass. 527, 535-36 (1998) (holding that emergency custody orders trigger the rights of parents and children to a 72-hour hearing under § 24, and that “protection of the parties’ due process rights is of great importance at a seventy-two hour hearing.”); Care and Protection of Orazio, 68 Mass. App. Ct. 213, 218 (2007) (remanding; “[i]n bypassing the seventy-two hour hearing to a trial on the merits, the judge did not recognize the statutory right of the mother and Orazio to a hearing after the mother's custody was temporarily terminated by the emergency order.”).  As this Court noted in Orazio,

[t]hat the seventy-two hour hearing has a distinct and important place in the statutory scheme is reflected by the principle that it cannot be omitted unless waived and that the waiver must entail a “knowing or intelligent relinquishment of [the] . . . right.”  See Care & Protection of Manuel, 428 Mass. at 532-533 (reversible error where right to temporary custody hearing denied).  The omission of this stage, moreover, ran afoul of the general principle that a party is entitled to compliance with the statutory process.

68 Mass. App. Ct. at 218-19 (citations omitted).  The Juvenile Court’s refusal to adhere to the 72-hour mandate in § 24 has denied Mother the right to compliance with the statute.

The 72-hour mandate is not an empty requirement; the post-deprivation hearing contemplated in § 24 plays an important role in ensuring the accuracy of a custody decision following an emergency hearing.  See Custody of Lori, 444 Mass. 316, 321 (2005); Robert, 408 Mass. at 65 (“The emergency hearing cannot long stand of its own accord; the determination made at the emergency hearing must be accepted or rejected within three days at the seventy-two hour hearing”).  Mother should not have to wait longer than 72 hours – without the custody of her Child – before she is able to test the accuracy of DCF’s ex parte representations to the Juvenile Court and that court’s assessment of the evidence at a lower standard of proof.

Mother is entitled to a hearing within 72 hours of removal of her Child under G.L. c. 119, § 24.  She has been denied that statutory right, and this Court must remand for an immediate 72-hour hearing.


B. The Juvenile Court violated Mother’s due process right to a post-removal hearing within 72 hours.

Parents and children have due process rights to family integrity protected by both the Fourteenth Amendment to the Federal Constitution and articles 1, 10 and 12 of the Massachusetts Declaration of Rights.  See Troxel v. Granville, 530 U.S. 57, 66 (2000); Blixt v. Blixt, 437 Mass. 649, 655 (2002).  “‘The rights to conceive and to raise one’s children’ are ‘essential . . . basic civil rights of man . . . far more precious . . . than property rights.’”  Department of Pub. Welfare v. J.K.B., 379 Mass. 1, 3 (1979) (quoting Stanley v. Illinois, 405 U.S. 645, 651 (1972)).  Equally fundamental is the substantive due process right of a child to be raised and nurtured by his parents.  See Wooley v. City of Baton Rouge, 211 F.3d 913, 923 (5th Cir. 2000) (“a child’s right to family integrity is concomitant to that of a parent”); Care and Protection of Manuel, 428 Mass. 527, 535 (1998) (children have “vital interests at stake” in child welfare proceedings).  Accordingly, Mother has a fundamental, protected liberty interest in the care and custody of the Child, and the Child has a similar interest in being cared for by her Mother.  

The State cannot infringe this fundamental liberty interest unless it affords parents and children due process.  See J.K.B., 379 Mass. at 4. The essence of due process is the right to be heard “at a meaningful time” and “in a meaningful manner.”  Id. at 3-4 (citing Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).  Ordinarily, this requires a hearing prior to the deprivation of a liberty interest by the State.  See Haverhill Manor, Inc. v. Commissioner of Public Welfare, 368 Mass. 15, 17 (1975); Care and Protection of Robert, 408 Mass. 52, 58 (1990) (“before the State may deprive a parent of the custody of a child, the requirements of due process must be met") (quotations omitted; emphasis added).  

Prior notice and hearing are not always possible when children are at risk of harm.  See Brokaw, 235 F.3d at 1020 (“[Due process] means that governmental officials will not remove a child from his home without an investigation and pre-deprivation hearing resulting in a court order of removal, absent exigent circumstances.”); Hollingsworth v. Hill, 110 F.3d 733, 739 (10th Cir. 1997) (“Removal of children from the custody of their parents requires predeprivation notice and a hearing except for extraordinary situations[.]”).  In such cases, the necessary notice and hearing must follow as soon as practicable.  See Haverhill Manor, 368 Mass. at 17; Brokaw, 235 F.3d at 1021 (“due process guarantees that the post-deprivation judicial review of a child’s removal be prompt and fair”); Campbell v. Burt, 141 F.3d 927, 929 (9th Cir. 1998) (procedural due process guarantees prompt and adequate post-deprivation judicial review in custody cases).
In Custody of Lori, the Supreme Judicial Court held that “a prompt, postdeprivation evidentiary hearing should be held after a judge issues an [emergency] order transferring custody to the department.”  444 Mass. 316, 321-322 (2005).  The Court went on to hold that, in a Probate and Family Court proceeding under G.L. c. 119, § 23(C), parents are entitled to “the same due process protections” as in a care and protection case in the Juvenile Court, specifically, a hearing within 72 hours of the child’s removal.  Id. at 321-322.  The Probate and Family Court Guidelines, which required a hearing within two weeks of removal, did not satisfy due process.  Id. at 321-322 & n.5.  Procedural due process requires a “prompt” post-deprivation hearing, and “prompt,” according to the Court, means within 72 hours of emergency removal.  Id. at 322 (holding that the failure to hold a postdeprivation hearing within 72 hours “violated the mother’s due process rights”).

Appellate decisions from other jurisdictions have similarly held that trial courts violate parents’ due process rights when they hold post-deprivation hearings more than 72 hours after removal of a child.  See, e.g., Tower v. Leslie-Brown, 326 F.3d 290, 299 (1st Cir. 2003) (delay of three business days between removal and post-removal hearing satisfied due process); Patterson v. Armstrong Cty. Children & Youth Servs., 141 F. Supp. 2d 512, 541-42 (W.D. Pa. 2001) (seventy-two hours is maximum constitutionally-permissible delay); Jordan v. Jackson, 15 F.3d 333 (4th Cir. 1994) (sixty-five hours before post-deprivation hearing was “near, if not at, the outer limit of permissible delay”).  Even courts that suggest that a hearing beyond 72 hours after removal might satisfy due process require a hearing much closer to the time of removal than what the Juvenile Court scheduled in this case.  See, e.g., Anderson v. H.M. and D.M., 317 N.W.2d 394, 401-02 (N.D. 1982) (due process requires post-deprivation hearing within 96 hours of removal); Campbell v. Burt, 949 F. Supp. 1491 (D. Hawaii 1996) (one-week delay in initiating post-deprivation hearing violated plaintiff’s procedural due process rights); Whisman v. Rinehart, 119 F.3d 1303, 1310-11 (8th Cir. 1997) (17-day delay in post-deprivation hearing, after “defendants objected to an earlier hearing, claiming administrative inconvenience,” violated parents’ and child’s right to due process); Brown v. Daniels, 128 F. Appx. 910, 916 (3rd Cir. 2005) (holding that while “there is no bright-line rule for deciding whether a post-deprivation hearing is sufficiently ‘prompt,’ the delay should ordinarily be measured in hours and days, as opposed to weeks,” and agency personnel “could not have believed that a post-deprivation hearing conducted seven weeks after the removal of a child from his parents' home complied with due process.”).

In this case, the Juvenile Court is making Mother wait far longer than 72 hours for her hearing; she is being made to wait more than 30 days.  This violates her due process rights.  She is entitled to a hearing immediately.

CONCLUSION
Mother respectfully requests that this Court direct the trial court to hold a 72-hour hearing within two business days, to conclude it forthwith, and to enter such other orders as this Court deems just and proper.
Respectfully submitted,

Rosemary S. (Mother) by:

Susan Smith, Esq.
BBO #123456
1 Cross Road

West, MA 01234
Tel: 617-999-0000
Dated: July 8, 2017
� The parties’ last names are withheld in accordance with Mass. R. App. P. 16(m).


� All citations to the Record Appendix are denoted by “A” followed by the page number.





� Within 72 hours of an ex parte order granting custody of children to DCF, the trial court must conduct an evidentiary hearing at which DCF must meet a higher burden of proof.  See G.L. c. 119, § 24.





� Mother’s counsel has ordered a transcript of the relevant trial proceedings, which is not yet available.  As a temporary “placeholder” for the transcript, Mother’s counsel has provided this Court with (a) an Affidavit of Counsel, and (b) an audio compact disc containing a digital recording of the relevant trial hearing.  





� Section 24 provides:  


If the court is satisfied after the petitioner testifies under oath that there is reasonable cause to believe that: (i) the child is suffering from serious abuse or neglect or is in immediate danger of serious abuse or neglect; and (ii) that immediate removal of the child is necessary to protect the child from serious abuse or neglect, the court may issue an emergency order transferring custody of the child for up to 72 hours to the department or to a licensed child care agency or [other] individual[.]


. . . 


At that time, the court shall determine whether temporary custody shall continue beyond 72 hours until a hearing on the merits of the petition for care and protection is concluded before the court.
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