Bonaparte v. Devoti, No. 17-P-399, July 20, 2018
In Bonaparte v. Devoti, __ Mass. App. Ct. __, 2018 Mass. App. LEXIS 92 (2018), a divorce case, the Massachusetts Appeals Court articulates the breadth of the due process right to participate in trial. It also provides insight into the procedural flexibility that trial courts should give the parties in proceedings involving children.


In October 2005, Michela Devoti (“wife”) and Thomas M. Bonaparte (“husband”) were married in Italy. Id. at *1. Shortly thereafter, the parties had a child together. Id. at *1-*2. In March 2015, husband filed a complaint for divorce. Id. at *2. Nine days before trial, wife moved for permission to testify by telephone or video, noting that difficulties with her green-card status prevented her from re-entering the United States for trial. Id. at *3. The pre-trial judge denied wife’s motion without explanation. Id. At trial, a new judge found wife’s motion untimely and again denied her request. Id. at *4. The trial judge ultimately entered a divorce judgment that “closely resembled the husband’s proposed judgment.”  Id. Wife moved for a new trial, and this motion was denied. Id. at *5. Wife appealed from the divorce judgment and the order denying her motion for a new trial, claiming that the denial of her motion to participate through video or telephonic testimony was an abuse of discretion and deprived her of due process. Id. at *1.


Due process “requires, at minimum, an opportunity to be heard at a meaningful time and in a meaningful manner.” Id. at *5 (internal quotations omitted). The decision to allow a party’s request to participate through electronic means, however, is left to the discretion of the trial judge. Id. at *6. In this case, the Appeals Court held that the denial of wife’s motion to testify by video or telephone was an abuse of discretion. Id. at *9. The trial judge denied her motion based solely on the “untimel[iness]” of her request despite the fact that “there is no specific time frame for filing such a motion.” Id. at *7. According to the Court, by focusing exclusively on “the inconvenience to the husband caused by the wife’s ‘last minute’ motion,” the trial judge failed to consider other pertinent factors. Id. at *7. Specifically, wife was unable to participate directly because of her immigration status. Id. at *3. Further, the trial judge failed to consider the wife’s interest in being able to testify, the prejudice resulting from her inability to testify, and the impact on the child’s interests (which wife was trying to address). Id. at *8. According to the Appeals Court, “[g]iven that the husband had only visited with the child a “few times” since 2011, and that the wife is responsible for the overwhelming majority of the child’s care, it is inconceivable that the wife’s testimony on these matters would have had no effect on the judge’s findings.” Id. at *8.


Even if wife’s motion to participate by phone or video was filed late under Mass. R. Dom. Rel. P. 30(A)(k)(1) – which requires notice and an opportunity to be, but has no specific filing deadline – the rule must not supersede the needs of justice and the best interests of the child. Id. According to the Appeals Court, “[i]n cases involving children, a judge’s action to ameliorate the harsh effects of a procedural rule may be necessary to protect the child’s best interests and to prevent manifest injustice.” Id. (internal quotations omitted). Here, “the risk that the child may be receiving less support than necessary due to the wife’s inability to testify is too great to ignore.” Id. at *9 n. 5. The Appeals Court affirmed the granting of the divorce but vacated the judgment in all other respects and reversed the order denying wife’s motion for a new trial. Id. at *10. 
