Care and Protection of Walt, 478 Mass. 212 (2017) [Full Opinion]
Summary by Ann Balmelli O’Connor, Attorney-in-Charge, CAFL Appellate Unit

Introduction: In this unanimous decision authored by Chief Justice Gants, the Supreme Judicial Court took a significant step toward ensuring that the “foster care is a last resort” policy enshrined in state law for more than six decades will be honored by DCF and the courts. The Court affirmed that
· DCF is obligated to make reasonable efforts to avoid removal and to reunify families after children are removed.

· The Juvenile Court must enforce the reasonable efforts requirements.

· The Juvenile Court has broad powers to order DCF to provide services when it has not made reasonable efforts.

· Infrequent parent-child visits, or “parenting time,” endanger the parent-child attachment that is “essential” to reunification.

· DCF should explore short-term options (such as having a child live temporarily with a relative) as an alternative to taking custody of a child.

Nature of the Case and Holding:  On a petition for interlocutory relief under G.L. c.  231, § 118, an Appeals Court Single Justice (Carhart, J) reported three legal issues to a panel of the Appeals Court. The Supreme Judicial Court transferred the case from the Appeals Court on its own motion and held that 
(1) a juvenile court judge must determine whether DCF made reasonable efforts to prevent or eliminate the need to remove a child from his/her parents both at the emergency custody hearing and at the 72-hour hearing (unless the court decides not to keep the child in DCF custody);

(2) in a case in which none of the four statutory exceptions to DCF’s obligation to make reasonable efforts (G.L. c. 119, § 29C) applies, a court may not excuse DCF from making reasonable efforts, even due to “exigent circumstances” - i.e., that the child was subjected to “serious abuse or neglect or an immediate danger of serious abuse or neglect,” but the SJC recognized that judges must decide the reasonableness of DCF’s efforts in light of all the circumstances of the case, the child’s health and safety must be the principal concern, and, regardless of whether or not DCF’s efforts were reasonable, a child should be removed from his parents’ custody “if immediate removal is necessary to protect the child from serious abuse or neglect”; and 
(3) where a juvenile court judge or a single justice acting under G.L. c. 231, § 118 determines that DCF did not make reasonable efforts to avoid removing a child from his parents, the judge or the single justice may, in the exercise of his or her equitable authority, order DCF to take “reasonable remedial steps to diminish the adverse consequences” to the parents and the child of DCF’s failure.     
Disposition: The father’s appeal was dismissed as moot because the child was no longer in DCF custody when the SJC issued its decision. But because the legal issues are of importance to the public, were fully briefed and argued, and are capable of repetition but might evade review, the Court resolved them and entered the holdings set forth above.
Facts:  A DCF investigator appeared at the home of Walt and his parents one evening and, within ten minutes, decided to take custody of the three-year-old child. The investigator based her decision (which a supervisor approved in a phone call) on her observations that the house was dirty and very cluttered and Walt’s mother recently had smoked marijuana in the parents’ bedroom, which was adjacent to Walt’s. The investigator did not ask if Walt’s parents had another place to go or whether another family member might care for Walt elsewhere, and she did not mention—let alone offer—any of the remedial services that DCF had at its disposal to address the presenting problem.
 When Walt’s maternal great-aunt appeared and offered to take Walt to her home, the investigator said that because DCF had custody of the child and the DCF office was closed, the agency would begin an evaluation of the aunt on the next business day. At least for that night, DCF was set on placing the toddler in stranger foster care.
The investigator filed a custody petition in the Worcester Juvenile Court the following day. With the petition, she submitted an affidavit in which she and her supervisor stated under oath that DCF had tried to make reasonable efforts to prevent or eliminate the need to remove Walt, but that the parents did not engage in those efforts. The trial judge awarded custody to DCF and found both that DCF did make reasonable efforts prior to removing Walt, and that DCF was not required to have made reasonable efforts because the risk of harm to the child precluded DCF from providing preventative services. At the 72-hour hearing, the investigator testified that she did not know if DCF had services that she could have offered Walt’s parents to address the conditions she felt endangered Walt, that she did not consider any alternatives to removing Walt before she assumed custody of him, and that “as an investigator, it was not her job to make reasonable efforts to prevent or eliminate the need for removal before removing a child to” DCF custody. Walt at 217.  At the conclusion of the hearing, the trial judge (who was not the judge who had heard the emergency petition) found that, given the risk of harm to the child, DCF had had no obligation to make reasonable efforts before removing Walt from his parents.
Father filed a petition for interlocutory relief,
 contesting both the trial judge’s decision to continue DCF’s custody of Walt and its determination that DCF was excused from its obligation to make pre-removal reasonable efforts. Father asked the single justice to determine that DCF had violated its reasonable efforts obligation and enter orders that would protect the father-son relationship that DCF improperly disrupted. Specifically, Father asked for orders for daily visits, that he be permitted to attend special education meetings for Walt, and that DCF assist him in obtaining suitable housing for the family. The single justice entered those orders, and also directed that the trial court reevaluate the need for Walt to be in DCF’s custody once Father found alternative housing. DCF asked the single justice to reconsider his orders or to report the legal issues to a panel of the Appeals Court. The single justice denied the request for reconsideration and reported the issues. The SJC transferred the case sua sponte.
Statutory Framework: Before resolving the legal issues, the SJC set out a nearly 8-page explanation of the statutes that would guide its discussion. 
- The Court explained that the legislature has since 1954 maintained its policy that
“removal of a child from the family is a last resort.” Walt at 219, citing to G.L. c. 119, § 1. 
- The Court discussed how DCF may acquire custody of a child under G.L. c. 119, § § 24
and 51B, and the determinations a trial court must make at an emergency custody hearing and at a 72-hour hearing. The Court noted, among other things, that § 29C requires a court both to certify that continuing the child in the home would contravene his best interests and to determine whether DCF made pre-removal reasonable efforts.  Importantly, the Court highlighted that DCF’s “obligation to make reasonable efforts does not end once [DCF] takes temporary custody of a child, but the purpose of those efforts shifts” to reunification. Walt at 221, citing to G.L. c. 119, § 29C.
- The Court explained that the 1980 federal law that first required states to include

reasonable efforts mandates in state law was designed to protect children and families from “unwarranted removal of children from their homes and inappropriate and unnecessarily prolonged foster care[.]” Walt at 222, quoting from H. Rep. 96-136, 96th Cong., 1st Sess (1979). 

- The Court noted that through the 1997 Adoption and Safe Families Act, Congress
empowered each state to define “aggravated circumstances” that would excuse its child welfare agency from making reasonable efforts to prevent removal or towards reunification, and clarified that a court assessing the reasonableness of DCF’s efforts must have the child’s health and safety as its primary concern. Walt at 222. 
Analysis:  
(1) The reasonable efforts determination must be revisited at 72-hour hearing.

DCF first argued that a trial court need make a reasonable efforts determination only at the emergency hearing. Relying on the plain language of G.L. c. 119, § 24, which requires a court to comply with G.L. c. 119, § 29C at the 72-hour hearing, the SJC rejected DCF’s claim. The Court noted that “the Legislatures’ imposition of this obligation on the judge at the seventy-two hour hearing is consistent with the State policy that removal of a child from his or her parent is a last resort.” Walt at 224.  The Court emphasized the importance of a judge’s revisiting a determination made at the summary, and usually ex parte, emergency hearing in a full evidentiary hearing at which the parents are present and they and their child are represented by counsel. The wisdom of the requirement was illustrated in this case, where the DCF investigator’s sworn ex parte claims regarding reasonable efforts were shown at the 72-hour hearing to have been “simply not true.” Walt at 225.
(2) There is no “exigent circumstances” exception to DCF’s obligation to make reasonable efforts to avoid separating a child from his parents.
DCF claimed that the trial court was correct to excuse it from its obligation to use reasonable efforts, even though the case did not meet one of the four exceptions to the reasonable efforts requirement set out in G.L. c. 119, § 29C. DCF asked the Court to construe an additional, “exigent circumstances,” exception to its statutory reasonable efforts obligation, i.e., to excuse DCF from making reasonable pre-removal efforts in any case in which a parent “subject[ed] a child to serious abuse or neglect or an immediate danger of serious abuse or neglect.” Walt at 226. The Court declined the invitation because the Legislature defined the “aggravated circumstances” exception in § 29C, and did not include subjecting a child to serious abuse or neglect or a danger of same in that definition. In explaining its rejection of DCF’s request, the Court recognized that “a judge must determine what is reasonable in light of the particular circumstances in each case, [] the health and safety of the child must be the paramount concern, and [] no child should remain in the custody of the parents if his or her immediate removal is necessary to protect the child from serious abuse or neglect.” Walt at 225.

The SJC explained that a court evaluating the reasonableness of DCF’s efforts must consider any “exigent circumstances” in the case. The Court continued that, where DCF had been working with a family before an emergency arose, the trial court may consider DCF’s pre-exigency efforts in its evaluation. And where an exigency led DCF to become involved with a family, DCF’s efforts “need only be reasonable in light of the exigency.” Walt at 227. In situations in which there is nothing DCF could have done to have avoided the need to remove a child, DCF still is obligated to “reasonably explore the possibility of reasonable alternatives to removal of the child[.]” Id. For example, before the DCF investigator in Walt decided to take custody of the child, she should have spoken with the parents to obtain information about their relationship with their son, whether they had met his ordinary and special medical needs, whether they could make other housing arrangements while the house was cleaned, and whether there was a family member who could have provided a home for Walt until theirs was in better condition. Id. at 227-228. Finally, the Court noted that even where DCF failed to make pre-removal reasonable efforts, a child should be removed from his parents “if immediate removal is necessary to protect the child from serious abuse or neglect.” Id. at 228.

(3) Trial judges and single justices have equitable authority to enter remedial orders.

DCF claimed that the single justice exceeded his authority, and that of a Juvenile Court judge, in ordering DCF to provide multiple father-son visits each week, to permit Walt’s father to participate in special education meetings, and to explore housing options for the family. The SJC disagreed. The Court explained that because DCF had violated its obligation to make reasonable pre-removal efforts, the single justice had equitable authority to order DCF “to take reasonable remedial steps to diminish the adverse consequences of its breach of duty.” Id. at 228.  Because the single justice acted on the case long after Walt had been removed from his parents, he could not have ordered DCF to make reasonable pre-removal efforts, but he still could “ensure that [DCF] fulfilled its duty to make it possible for the child to return safely to his father or to attempt to hasten the time when that reunification could become practicable.” Id. at 229 (citations omitted). The single justice’s orders were designed to do just that. 

As to the order for visitation, which the Court termed “parenting time,” the Court stated that DCF’s schedule of visits—one hour every other week—“imperil[ed] the father-son bond that was essential if custody were to be restored.” Id. at 230. In light of that, “the single justice did not exceed his authority or abuse his discretion by ordering a visitation schedule that would enable that bond to remain intact.” Id. (citations omitted). Equity also warranted the order that father be permitted to remain involved in Walt’s education. The Court explained “[a]nother adverse consequence” of DCF’s failure to make reasonable pre-removal efforts: with Walt in State custody, it could be harder for his parents to obtain housing benefits, so that they might be delayed in obtaining alternative housing, which “was likely a prerequisite to family reunification.” Id.  Accordingly, the single justice acted reasonably and within his authority in ordering DCF to explore housing options to facilitate family reunification. 

The SJC expressly declined to consider the scope of judicial authority to enter orders for parent-child visitation (“parenting time”) or other services in cases where DCF has temporary custody of a child but did meet its obligation to make reasonable efforts. The Court concluded that “where [DCF] has temporary custody of a child after failing to fulfil its duty to make reasonable efforts to prevent or eliminate the need for the child’s removal from parental custody, a judge has the equitable authority to take reasonable steps to attempt to remedy the adverse consequences on the child and the parents arising from [DCF’s] breach of that duty.”
 Id. at 231. 
Practice Tip:

In the aftermath of Walt, DCF social workers likely have been told that they cannot testify that they did nothing to avoid removing a child from his home (unless one of the statutory exceptions applies). They are going to say they did something, and the issue is going to be whether whatever they did was reasonably calculated to prevent or eliminate the need for removal, in light of the then-existing circumstances—e.g., the issue DCF believed endangered the child, the parents’ understanding of the concerns and amenability to assistance, and the availability of alternatives to removal. The court should take those circumstances into account in assessing the social worker’s actions, including her level of inquiry or examination, consideration of non-State resources, and proffered suggestions or services.
The first step in challenging a reasonable efforts determination at a 72-hour hearing is to find out what the petitioning social worker said in her affidavit or petition, and why the trial court determined at the emergency hearing that DCF had made reasonable efforts. You should obtain the affidavit or petition and the 29C form the emergency hearing judge completed and go over them with your client. You may be challenging both the efforts DCF made before it removed the child (either pursuant to 51B(c) or under an emergency custody order) and the efforts DCF has made in the time between the removal and the 72-hr hearing. As to an interim period challenge, you should be prepared to argue that DCF did not permit sufficient parenting time.
Be clear about what remedial orders your client is seeking in the event of a no reasonable efforts determination. You should ask the court to make orders that will address DCF’s identified concern and make reunification more likely to occur, and more likely to occur quickly. If possible, submit your requests to the court as a draft order.  Be careful not to ask for more than your client is able to do, and keep in mind that you can ask the court to review DCF’s efforts towards reunification later in the case and ask for additional orders if the court finds no reasonable efforts at that time. 

Additional practice tips and materials will be distributed at forthcoming trainings and will be made available in other ways.

� These include homemaker, family support, babysitting, and parent aide services. See 110 C.M.R. § § 7.020-7.064 (2008). The Court noted that DCF has access to these services “to support struggling families in need of such services.” Care and Protection of Walt, 478 Mass. 212, 217, n6 (2017).


� Mother had waived her right to the 72-hour hearing. Walt at 217.


� The Court was clear that the “judge” could be a Juvenile Court judge or a single justice. Walt at 231.





