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MEMORANDUM

To:
Andy Cohen

Fr:
[Student intern]
Date:
July 2009

Re:
Does the “Substantial Risk of Miscarriage of Justice” standard apply to unpreserved error in child welfare cases?

Question Presented:

Does the “substantial risk of miscarriage of justice,” or a similar standard, apply to unpreserved appellate issues in child welfare cases?

Brief Answer:

Although the Appeals Court is unlikely to apply the criminal “substantial risk of miscarriage of justice” standard, it will review unpreserved errors in child welfare cases in “exceptional circumstances,” including those where “injustice would otherwise result.”  
Facts:

Mr. Houston (Father) lost at trial.  His appellate attorney discovered three errors below: the court erroneously admitted hearsay testimony that was later used by the judge to make an adverse finding of fact; the judge heard in camera testimony from an adult child of Father; and the judge made biased statements, suggesting that she based her decision in part on her outside knowledge about Father from a newspaper article.  None of these errors was preserved below.  Absent the improperly admitted evidence, Father would have a strong case that he was wrongly found unfit.  
Discussion:

I.  Unpreserved Errors in Criminal Cases
Generally, for an issue to be considered on appeal, a party must have raised that issue in the court below.  See Hormel v. Helvering, 312 U.S. 552, 556 (1941).  However, “in exceptional circumstances, especially in criminal cases, appellate courts, in the public interest, may, of their own motion, notice errors to which no exception has been taken, if the errors are obvious, or if they otherwise seriously affect the fairness, integrity or public reputation of judicial proceedings.”  United States v. Atkinson, 297 U.S. 157, 160 (1936).  
A.  Standard of Review
In the federal courts, the standard of review for unpreserved error is codified in Rule 52(b) of the Federal Rules of Criminal Procedure as the “plain error” standard.  See Fed. R. Crim. P. 52(b).  The appellate court can consult the entire record and apply the rule at its discretion, so long as the error is plain and affects the substantial rights of the parties.  See United States v. Vonn, 535 U.S. 55, 59 (2002).  Cases warranting use of Rule 52(b) are only those in which “a miscarriage of justice would otherwise result.”  United States v.Young, 470 U.S. 1, 15 (1985) (quoting United States v. Frady, 456 U.S. 152 (1982)); see United States v. Santana-Camacho, 833 F.2d 371, 373 (1st Cir. 1987) (holding that prosecutor’s misstatement was so major and so prejudicial that it could have caused a miscarriage of justice, hence there was plain error and judgment was reversed).  
Massachusetts appellate courts use a “substantial risk of a miscarriage of justice” standard in criminal cases where errors were not preserved at trial.  See Commonwealth v. Freeman, 352 Mass. 556, 563-64 (1967).  A substantial risk of a miscarriage of justice results when there is serious doubt as to whether the defendant’s guilt was fairly adjudicated or when the error materially influenced the jury’s verdict.  See Commonwealth v. Alphas, 430 Mass. 8, 13 (1999); Commonwealth v. Amirault, 424 Mass. 618, 646-47 (1997).  To determine whether an error meets the “substantial risk” standard the court reviews the evidence and case as a whole and considers the strength of the Commonwealth’s case, the nature of the error, the significance of the error in the context of the trial and the possibility that the absence of an objection was the result of a reasonable tactical decision.  See Commonwealth v. Azar, 435 Mass. 675, 687 (2002).  

For errors violating constitutional rights, Massachusetts courts follow the “harmless beyond a reasonable doubt” standard, announced by the U.S. Supreme Court in Chapman v. California, 386 U.S. 18, 23 (1967).  See Commonwealth v. Graves, 363 Mass. 863, 864-65 (1973).  This standard requires the prosecution to demonstrate that the error did not contribute to the verdict.  See id.  

B.  Types of Errors to which the “Substantial Risk of Miscarriage of Justice” Standard Applies 
There are no specific types of errors that necessarily meet the “substantial risk of miscarriage of justice” standard in criminal cases.  Different types of errors meet the standard, and a particular error may meet the standard in one case and fail to meet it in another.  See Commonwealth v. Waters, 399 Mass. 708, 715 (1987); Freeman, 352 Mass. at 564.  

For example, ineffective assistance of counsel may be sufficient to meet the “substantial risk of miscarriage of justice” standard in some circumstances, but not in others.  See Commonwealth v. LeFave, 430 Mass. 169, 174-75 (1999); Commonwealth v. Childs, 23 Mass. App. Ct. 33, 35 (1986).  In Childs, the trial attorney’s failure to attempt to exclude defendant’s prior stale convictions constituted ineffective assistance of counsel and created a substantial risk of a miscarriage of justice.  See 23 Mass. App. Ct. at 35.  However, in LeFave, trial counsel’s failure to raise the issue of defendant’s confrontation clause rights did not meet the standard.  See 430 Mass. 169, 174-75; see also Amirault, 424 Mass. at 653 (holding that witness testimony given without face-to-face confrontation did not create substantial risk of miscarriage of justice); Commonwealth v. Keevan, 400 Mass. 557, 562 (1987) (holding admission of improper hearsay evidence did not create a substantial risk of a miscarriage of justice); Commonwealth v. Gamache, 35 Mass. App. Ct. 805, 812 (1994) (holding improper statements by the prosecutor did not meet the substantial risk of miscarriage of justice standard).  

The combined effect of multiple errors can warrant a conclusion that a “substantial risk of a miscarriage of justice” occurred below.  In Azar, prosecutorial misstatements combined with an erroneous jury instruction as to the definition of an element of the crime were enough to meet the standard.  See 435 Mass. at 689-90.  Similarly, in Commonwealth v. Lorette, 37 Mass. App. Ct. 736, 743 (1994), impermissible remarks by the prosecutor at closing along with improper witness testimony created a substantial risk of a miscarriage of justice.  See also Commonwealth v. Clary, 388 Mass. 583, 594 (1983) (the combined effect of three improper arguments by prosecutor was sufficiently prejudicial to create substantial risk of miscarriage of justice).  But see Commonwealth v. Dane Entm’t Srvcs., Inc., 18 Mass. App. Ct. 446, 448-51 (1984) (two unpreserved errors – trial judge’s inappropriate statements and improper exclusion of testimony – did not combine to create substantial risk of miscarriage of justice).  
II. Standard of Review for Unpreserved Error in Civil Cases

Unpreserved error can also be reviewed in civil cases.  The civil standard comes from Hormel v. Helvering, a 1941 U.S. Supreme Court tax case.  312 U.S. at 557.  In that case, Helvering, the Commissioner of Internal Revenue, assessed a deficiency against petitioner Hormel for failure to include income from trusts on his tax returns.  See id. at 553.  Before the Board of Tax Appeals, Helvering relied on § 166 of the Revenue Act of 1934 for his argument, and lost.  See id. at 554.  On appeal to the Court of Appeals, Helvering abandoned reliance on § 166 in favor of a new argument based on two different, previously unmentioned sections of the same Act, and won.  See id. at 555.  Justice Black, in his opinion affirming the Court of Appeals’ decision to consider the previously unraised issues, expounded on the need for such review:

Rules of practice and procedure are devised to promote the ends of justice, not to defeat them.  A rigid and undeviating judicially declared practice under which courts of review would invariably and under all circumstances decline to consider all questions which had not previously been specifically urged would be out of harmony with this policy.  Orderly rules of procedure do not require sacrifice of the rules of fundamental justice…[W]hile recognizing the desirability and existence of a general practice under which appellate courts confine themselves to the issues raised below…such appellate practice should not be applied where the obvious result would be a plain miscarriage of justice…[D]ecisions not in accordance with law should be modified, reversed or reversed and remanded “as justice may require.”

Id. at 557-58.  Justice Black went on to hold that “there may always be exceptional cases or particular circumstances which will prompt a reviewing or appellate court, where injustice might otherwise result, to consider questions of law which were neither pressed nor passed upon by the court or administrative agency below.”  See id. at 557; see also In the Matter of Laura, 54 Mass. App. Ct. 853 (2002) (in civil commitment context, vacating commitment order where trial counsel failed to object to admission of privileged statements respondent made to psychologist, and admission presented a “substantial risk of miscarriage of justice” given the significant rights at stake).
Generally, appellate courts will – citing Hormel – address unpreserved issues in “exceptional cases,” especially “where injustice might otherwise result.”  See id.  For example, in Case of McLeod’s, 389 Mass. 431, 434-35 (1983), the Industrial Accident Board (the Board) awarded workmen’s compensation to a widow after the death of her husband.  The insurer appealed to the Superior Court, which affirmed the Board’s decision.  See id. at 432.  At the Superior Court, the widow raised for the first time the issue that the Board should have calculated her benefits according to the rate in effect at the conclusion of the appellate process, rather than the rate at the time of her husband’s injury.  See id.  The Superior Court denied her motion, and she appealed.  See id.  The Appeals Court reviewed the widow’s motion and reversed the Superior Court’s denial.  See id.  

On further appellate review, the insurer argued that the issue should not have been reviewed at all because it had not been properly preserved.  See id.  The Supreme Judicial Court (SJC) affirmed the Appeals Court’s decision, citing Hormel.  See id. at 434.  The SJC reasoned that consideration of the rate issue was necessary in order to “avoid the injustice” of depriving the widow of benefits to which she was entitled, and then affirmed the Appeals Court’s decision in her favor.  See id. 
The courts have also tacitly acknowledged the Hormel standard when refusing to review unpreserved issues.  See Adoption of Mary, 414 Mass. 705, 712 (1993) (declining to reach merits of arguments on post-adoption visitation and ineffective assistance of counsel because “there has been no showing made of exceptional circumstances”); Care & Protection of Stephen, 401 Mass. 144, 150 (1987) (holding that absent exceptional circumstances, claims of ineffective assistance of counsel will not be reviewed for the first time on appeal); see also Bruno v. Bd. of Appeals, 62 Mass. App. Ct. 527, 532 (2004) (since party failed to show any circumstances to justify departure from fundamental principle of appellate practice, court declined to consider issues raised for first time on appeal); Gaw v. Sappett, 62 Mass. App. Ct. 405, 410-11 (2004) (because appellant did not demonstrate exceptional circumstances, court declined review of nonjurisdictional issue never presented to trial court).    
Even where there are “exceptional circumstances,” if addressing an unpreserved issue would be prejudicial to the appellee, the courts may decline review.  See Albert v. Mun. Ct. of Boston, 388 Mass. 491, 494 (1983) (declining to consider unpreserved due process violation claim because, although there may always be exceptional cases, appellee would be unfairly prejudiced by appellate review).

A.  “Exceptional Circumstances”: To Avoid Injustice
The appellate courts will review an unpreserved issue where the “exceptional circumstances” of a case are such that “injustice might otherwise result.”  For instance, in Cruz v. Comm’r of Pub. Welfare, 395 Mass. 107, 107 (1985), the Department of Public Welfare (the Department) denied Medicaid benefits to the plaintiff, an alien residing in the United States, pursuant to a state regulation.  On appeal, the plaintiff raised, for the first time, the issue of the whether the state regulation complied with federal regulations.  See id. at 108.  The SJC acknowledged that, because plaintiff failed to raise the issue below, she was not entitled to raise the issue on appeal.  See id. at 111.  However, citing Hormel, the SJC held that “justice weighs in favor of considering the issue” because plaintiff was denied benefits to which she may have been entitled.  See id.  The SJC then vacated the judgment below and remanded the case back to the Department.  See id. at 116. 

In White v. White, 40 Mass. App. Ct. 132, 133 (1996), a divorce case, the trial judge allowed an adult child to give private in camera testimony.  The father did not object to the testimony at trial, but raised the issue on appeal, arguing for the judge’s findings to be set aside and her order vacated.  See id.  Relying on Hormel, the Appeals Court held that although the issue of the in camera testimony was raised for the first time on appeal, “justice weighs in favor of our considering” it.  See id.   The Appeals Court consequently held that substantial injustice resulted from the error and a new trial was warranted.  See id. at 143.  
Similarly, in Stop & Shop Supermarket, Co. v. Loomer, 65 Mass. App. Ct. 169, 172 (2005), the Appeals Court heard the defendant’s argument although it was not properly raised in the court below.  At trial, the District Court held in favor of defendant with regard to counts alleging violations of state business practice regulations, but in favor of plaintiffs with regard to counts alleging conversion and deceit.  See id. at 169.  The case was then transferred to Superior Court under G. L. c. 231, § 102c .  See id.  There, the plaintiff moved for summary judgment on all claims, and the defendant did not oppose the motion, relying on the District Court’s findings.  See id. at 171.  However, the plaintiff’s summary judgment motion was nevertheless allowed, and the defendant’s subsequent motion for reconsideration was denied.  See id.  The Appeals Court held that, because the plaintiff’s summary judgment motion was granted based on errors of law, “injustice would result” if the matter was not reviewed.  See id. at 172.  After considering the issue, the Appeals Court reversed the judgment below and remanded to the Superior Court in order to enter a judgment for the defendant.  See id. at 178.

In M.H. Gordon & Son, Inc. v. Alcoholic Beverages Control Comm’n, 386 Mass. 64, 69 (1982), the SJC held that justice warranted review of an unpreserved issue for two different reasons.  In that case, the plaintiffs appealed a decision by the Alcohol Beverages Control Commission and argued, for the first time on appeal, that the state regulations they were charged with violating were in conflict with the Sherman Antitrust Act.  See id. at 66.  Acknowledging that the plaintiffs failed to raise this issue at trial, the SJC nevertheless held that “justice [would] be served” by consideration of the claim for two reasons: (1) because the Commission made it clear it would not rule on the issue, the courts were the only forum for a judgment; and (2) a U.S. Supreme Court decision arising after the Commission’s decision may have modified the law as it related to the facts of the case.  See id. at 69.  After a thorough discussion of the unpreserved issues, the SJC held that the statutes were not in violation of the Sherman Act and affirmed the judgment below.  See id. at 73.  

Generally, the unpreserved issue must be one of pure law.  For example, in Armstrong v. Lawson, 2006 Mass. App. Div. 34, 35 (2006), the trial judge found in favor of the plaintiffs on their claim of implied warrant of habitability, but not on their additional claims of breach of quiet enjoyment and unfair and deceptive acts.  Despite the failure of either party to preserve the claim of inconsistent findings, because “injustice might otherwise result” the court reviewed the issue and reversed the judgment.  See id. (quoting Hormel, 312 U.S. at 557).  The court noted, however, that the appellate review was limited to an error of law that entailed no fact-finding.  See id.; see also Hoffer v. Comm’r of Corr., 412 Mass. 450, 457 (1992) (SJC heard unpreserved issue of judge’s error in calculation of damages because it was a pure question of law and review was necessary to “prevent an unjust result”).
B. “Exceptional Circumstances”: Appellee Failed to Disclose Facts Necessary for Appellant to have Opportunity to Raise Issue Below  
The appellate courts may address unpreserved issues if the case presents “exceptional circumstances” where a party had no suitable opportunity to raise the issue below because the opposing party withheld information relevant to the issue.  In Adoption of Terrence, 57 Mass. App. Ct. 832, 833 (2003), the trial judge terminated the mother’s parental rights and denied her motions for posttermination visitation with her child, who was living with pre-adoptive parents at the time of the judgment.  After trial, the pre-adoptive parents decided not to adopt the child.  See id. at 838.  The Department failed to share this information with the judge or other parties until after a hearing in which the judge denied the mother’s motion for reconsideration of the visitation order.  See id. at 839.    

On appeal, the mother claimed the denial of her posttermination visitation request was error because of the disrupted placement.  See id. at 838.  The Appeals Court acknowledged that the mother did not properly raise the issue of the disrupted placement at trial or in her posttrial motions, but also stated that the Department should have informed the judge and other parties of the preadoptive family’s decision not to adopt the child at or before the mother’s motion hearing.  See id. at 841.  The Department’s failure to timely disclose the change in the child’s pre-adoptive status had the effect of denying the mother the opportunity to accurately argue the issue.  The Appeals Court held, “[i]n these circumstances, we conclude that the best interests of the child weigh in favor of our considering the mother’s appellate argument.”  Id. at 839.  After considering the merits of the issue, the Appeals Court reversed and remanded on the visitation issue.  See id. at 841.
C.  “Exceptional Circumstances”: New Facts Arising Pending Appeal and Interests of Judicial Economy
Appellate courts may address a new argument on appeal in cases where new facts arise after a trial judgment.  For example, in Atlas Tack Corp. v. DiMasi, 37 Mass. App. Ct. 66, 71 (1994), the defendants did not have an opportunity to present an argument below because relevant facts arose pending their appeal.  In Atlas, the plaintiff sued one lawyer for malpractice and then sought to recover damages from that lawyer’s two officemates, also lawyers, under the theory of vicarious liability.  In the vicarious liability suit, the two defendants filed motions for summary judgment, which were allowed.  See id. at 67.  The plaintiff then settled his original claim against the first lawyer, agreeing to terms that released the first lawyer from all claims against him.  See id. at 67.  The plaintiff then appealed the decision in the vicarious liability case regarding the defendants’ summary judgments.  See id.  The defendants argued on appeal that the terms of the plaintiff’s settlement agreement with the first lawyer barred the plaintiff from pursuing an action against them.  See id. at 70.   
The Appeals Court noted that, while ordinarily a party is not entitled to present an argument on appeal that was not presented in the court below, “exceptional circumstances” may prompt review, and this case presented such circumstances.  See id.  Because defendants did not have the opportunity to present the issue below, and both parties briefed and argued the issue, the “interests of judicial economy” warranted consideration of the issue.  See id. at 71.  After reviewing defendants’ claims, however, the Appeals Court denied the motions to dismiss.  See id. at 72.

D.  “Exceptional Circumstances”: Guidance to Parties, Courts, Rule-Making Agencies
The appellate courts may also review unpreserved issues where consideration of the question may provide guidance to future litigants, other courts, or rule-making agencies.  For instance, in Pet. of Dep’t of Social Srvs. to Dispense with Consent to Adoption, 392 Mass. 696, 697 (1984), the SJC reviewed appellant mother’s claim that the standard of proof for a finding of parental unfitness should be changed to “beyond a reasonable doubt.”  The mother did not properly raise the issue at trial, but the SJC nevertheless considered the issue because of its importance to future cases.  See id.  After review, the SJC declined to impose the higher standard of proof proposed by the mother.  See id. at 699.
Similarly, in Royal Indemnity, Co. v. Blakely, 372 Mass. 86, 88 (1977), the SJC considered an unpreserved issue because of its wider application to future litigants.  In Blakely, the defendant was struck by an uninsured motorist while riding in a car insured by the plaintiff.  See id. at 86.  At trial, the judge found for the defendant with regard to defendant’s own insurance policy, but ordered judgment for the insurance company with regard to claims defendant made on two other policies held by members of his household.  See id.  On appeal, the defendant abandoned his arguments below in favor of a claim that the all three of the insurance policies were in conflict with governing statutes.  See id.  Although the defendant raised this argument for the first time on appeal, the SJC reviewed it because the issue had “application to other persons in the Commonwealth” and it did not change the outcome of the case.  See id. at 88.  

In Gurry v. Bd. of Pub. Accountancy, 394 Mass. 118, 126 (1985), the plaintiff appealed a decision of the Board of Public Accountancy (the Board) to suspend his license to practice as a certified public accountant.  See id. at 118.  For the first time on appeal, the plaintiff raised a constitutional due process claim regarding the vagueness of the relevant statute.  See id.  The SJC noted that a party is not entitled to raise arguments on appeal that he could have raised before the Board.  See id. at 126.  Nevertheless, the SJC decided that, “in order to give guidance to the board and other similar rule making agencies,” it would address the issue.  See id.  The SJC eventually ruled that the statute was not unconstitutionally vague.  See id. at 127.


E.  “Exceptional Circumstances”: Challenges to an Agency’s Enabling Legislation

The SJC’s discussion in Gurry also mentions another “exceptional circumstance” in which appellate courts may review an unpreserved issue.  See 394 Mass. at 126.  In considering the plaintiff’s due process claim, the SJC distinguished that claim from “jurisdictional claims based upon constitutional challenges to an agency’s enabling legislation.”  See id.  These are exceptional cases, and it will consider such challenges as a matter of discretion, even if the issue is unpreserved.  See id.  

In Father’s case, the Appeals Court will likely determine that the three trial court errors present “exceptional circumstances” and that it should address the merits of the unpreserved claims.  The judge’s conclusion that Father was unfit was based substantially on the improper hearsay and private testimony.  Additionally, the statements made by the judge, stemming from outside knowledge of Father, suggest bias warranting disqualification.  To “avoid injustice” the court should consider these issues for the first time on appeal.  
Taking private testimony from an adult child in a custody proceeding involving minor children is so substantial an error that it can warrant a new trial.  Indeed, this same error occurred in White, a divorce case, in which the principal issue at trial was the custody of the couple’s minor child.  See 40 Mass. App. Ct. at 133.  The Appeals Court held that it was error for the trial court to hear in camera testimony from the couple’s adult child, and the court’s decision was based on such inadmissible evidence.  See id. at 142.  Because injustice resulted from this error, the Appeals Court ordered a new trial.  See id.  Here, as in White, the judge took improper private testimony from an adult child and was influenced by that improper private testimony.  Because injustice resulted from the evidentiary errors, the Appeals Court should address these unpreserved issues.  

The Appeals Court should also review the issue of the judge’s biased statements.  Standards imposed on judges are high, and a judge must avoid all impropriety as well as the appearance of impropriety.  In re Murphy, 452 Mass. 796, 802 (2008).  Questions of recusal or disqualification for judicial bias are ordinarily left up to the trial judge’s own discretion.  See Commonwealth v. Gogan, 389 Mass. 255, 259 (1983); Haddad v. Gonzalez, 410 Mass. 855, 862 (1991) (holding that the decision of a judge to withdraw from a case rests first within his sound discretion).  According to the Code of Judicial Conduct, a judge should disqualify himself from a case in which his “impartiality might reasonably be questioned.”  See S.J.C. Rule 3:09, Canon 3 (C) (1) (a) (1998).  For judicial bias to be disqualifying, it must arise from an extrajudicial source, and not from earlier proceedings.  See Care & Protection of Martha, 407 Mass. 319, 329 (1990).  

The biased statements made by the judge in this case were based, not on information learned from this case or earlier cases, but on knowledge obtained from a newspaper article not in evidence.  Since the judge’s statements about Father stemmed from an extrajudicial source, the judge’s bias may have warranted disqualification.  The Appeals Court should review the issue to determine whether the judge failed to exercise her discretion properly.  

However, it is worth noting that the timeliness of a claim of judicial bias is pertinent.   If such a claim comes after an adverse ruling against a party – as is the case here – the delay suggests a tactical decision, which is not viewed favorably.  See In re Care & Protection Summons, 437 Mass. 224, 239 (2002).  In order for the Appeals Court to consider the issue of judicial bias, it is likely that appellate counsel would need to demonstrate that there were no tactics involved in the belated claim. 

Conclusion: 

In a child welfare case, the Appeals Court is unlikely to apply the criminal “substantial risk of a miscarriage of justice” standard to review unpreserved issues.  Instead, it will review unpreserved issues under the civil standard, articulated by the U.S. Supreme Court in Hormel v. Helvering, for “exceptional circumstances.”  One such exceptional circumstance is “to avoid injustice.”  In this case, the Appeals Court will likely review the improper testimony and judge’s biased statements to avoid injustice.  
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