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MEMORANDUM
Facts

The Department of Children and Families (DCF) removed mother’s one-year-old baby from mother’s home solely because mother’s live-in boyfriend, the father of the baby, is a registered level three sex offender.  DCF has received no complaints or allegations of sexual abuse by the father and has no other evidence of neglect or endangerment.  

Question Presented
Can DCF remove the baby from mother’s home solely on the ground that mother’s live-in boyfriend, also the baby’s father, is a level three sex offender?

Brief Answer
In the absence of specific facts or circumstances indicating that father poses a risk to the baby, DCF should not have authority to remove the baby.

Discussion

Status as a level three sex offender, without additional aggravating circumstances, provides insufficient grounds for finding either mother or father unfit and removing the baby.  Courts in several jurisdictions have refused to establish a per se rule that sex offender status justifies removal of a child.  See, e.g., Welfare of H.M.P.W., 281 N.W.2d 188, 190 (Minn. 1979) (refusing to create per se rule of unfitness for sex offenders but finding sufficient evidence in this case to support parental rights termination); Matter of Afton C., 896 N.Y.S.2d 465, 466 (N.Y. App. Div. 2010) (finding that mother did not neglect or endanger her children by allowing sex offender father to return to family home after release from prison); Matter of Cornell, 736 N.Y.S.2d 187, 189 (N.Y. App. Div. 2002) (holding that mother who married sex offender did not persistently neglect her daughter where husband had “a normal loving, nurturing relationship” with mother’s daughter in spite of past conviction for sexual abuse of a sixteen-year-old girl); In re Kayla H., 886 N.E.2d 235, 245-46 (Ohio Ct. App. 2007) (acknowledging that sex offender status alone would most likely fail to provide ground for removal but finding removal warranted because of aggravating circumstances); Matter of A.H., 211 P.3d 293, 296 (Or. Ct. App. 2009) (reversing permanent guardianship where mother insisted on maintaining relationship with her sex offender brother but evidence did not indicate that brother posed any particular risk to mother’s daughter); Matter of Cruz, 990 P.2d 922, 927 (Or. Ct. App. 1999) (denying petition to terminate parental rights where father’s sexual offenses against teenage girls prior to his marriage or either daughter’s birth failed to provide clear and convincing evidence that either daughter faced detrimental living conditions).  
Rather, the analysis depends on proving specific facts that indicate a risk to the child.  See, e.g., In re L.M., 319 Ill. App. 3d 865, 868-69 (2001) (distinguishing father’s relations with underage mother that led to his sex offender status and could not justify removal from cases where father had abused children under his care, justifying removal); H.M.P.W., 281 N.W.2d at 190 (affirming termination where father of children ages six through eight was convicted of molestation of four-year-old girl and was still involuntarily confined).  But see Matter of Amber L., 835 N.Y.S.2d 251, 252 (N.Y. App. Div. 2007) (daughter removed from mother who had relationship with sex offender because relationship indicated mother’s failure “to plan for her future”).  Failure to complete sex offender treatment does not indicate a specific enough risk to justify removal.  See Cornell, 736 N.Y.S.2d at 189 (mother married untreated sex offender); A.H., 211 P.3d at 296 (mother’s brother was untreated sex offender).

Although DCF should not be permitted to remove the baby based on father’s sex offender status alone, findings closely related to that status may support removal.  If mother refuses to acknowledge father’s sex offender status or denies his past crimes, her failure to recognize the potential threat he poses may justify removal.  See Care and Protection of Isabelle, 33 Mass.  App. Ct. 548, 549 (1992) (mother’s insistence that father had not sexually abused his son indicated inability to protect her own child from risk of sexual abuse).  In addition, a diagnosis of pedophilia may provide grounds for removal entirely separate from any offenses stemming from that diagnosis.  See Kayla H., 886 N.E.2d at 245-46 (“While a sexual-offense conviction – standing alone – would most likely not per se demonstrate that a parent is unable to provide an adequate permanent home . . . [father’s] repeatedly diagnosed pedophilia – not his sixteen-year-old conviction – is sufficient to support [termination].”).  
Conclusion

DCF should not have authority to remove the baby from the home solely because of father’s status as a level three sex offender.  DCF must prove the existence of facts relating to that status, such as specific details of father’s offense(s) or diagnosis, that show that the subject child is at risk of harm.  
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