
This is CPCS’s amicus brief in Adoption of Ilona.  The SJC accepted very little of this, but the brief does have a pretty thorough summary of the law of “reasonable efforts” starting at page 7

QUESTIONS presented

I. The Department of Children and Families (“DCF”) is mandated by statute to make “reasonable efforts” (that is, provide services and assistance) to reunify children in foster care with their parents, and the court must assess DCF’s compliance with this requirement at every phase of the care and protection process.  Must DCF therefore provide reunification services until trial?

II. In order to satisfy its mandate to make “reasonable efforts” to reunify children in its custody with their parents, must DCF provide services that are tailored to ameliorate the conditions leading to removal of the child?

III. Where a parent has cognitive or other limitations, does “reasonable efforts” require that DCF provide services tailored to that parent’s needs, or can DCF provide just “standard” services?

IV. 
Where a statute expressly permits DCF to bypass reunification efforts for parents who have committed certain types of egregious misconduct but is silent as to “parents who might not benefit from services,” is it proper for courts to excuse DCF from providing services to a parent because an expert opines she is unlikely to benefit from them?   

V. Where DCF has failed to provide sufficient reunification services, does the courts’ authority to determine “reasonable efforts” and protect the best interests of children include the power to order DCF to provide the services it has failed to provide? 

VI. If DCF has failed to provide reasonable reunification services, should the court continue a termination trial for a brief period and order DCF to provide those services?  
VII.
In Adoption of Rico, this Court held that a trial court must enter an order for post-termination and post-adoption contact when such contact serves the best interests of the child.  Where the court in this case found that such contact served the child’s best interests, did it err in failing to order contact? 

STATEMENT OF AMICUS CURIAE and STATEMENT OF THE CASE
The Committee for Public Counsel Services (“Committee”) has filed a motion for leave to file this amicus curiae brief.  The Committee’s interest in this matter is set forth in the motion.  The Committee takes no position on the merits of the Juvenile Court’s termination decree, but has prepared this brief to stress the importance of reunification services and post-adoption contact in child welfare cases.
The Department of Social Services, now known as the Department of Children and Families (“DCF” or “the Department”) filed a care and protection petition in the Suffolk County (Boston) Juvenile Court on December 28, 2006 seeking custody of Melanie R. (“Child”).  (RA. 1, 7).
  On that date the court gave DCF temporary custody of the Child.  (RA. 1, 8).  

The court held a permanency hearing on November 29, 2007, at which time the court changed the goal for the child from reunification to adoption.  (RA. 2). On May 14, 2008, Mother filed a motion seeking more services from DCF (RA. 2, 9, 62-68), which the court denied on June 27, 2008.  (RA. 3, 9, 62).

A termination of parental rights trial was held on five dates between July 21 and September 3, 2008.  (RA. 3, 9).  The court terminated Mother’s parental rights on September 10, 2008.  (RA. 3-6).  Mother filed a timely notice of appeal on September 26, 2008, and the Court issued written findings of fact and conclusion of law (“Findings”) on November 10, 2008.  (RA. 3, 7-44).  The court specifically found that continued contact between Mother and Child served the Child’s best interests.  (F.76; RA. 5).  Nevertheless, the court did not make an order for post-termination or post-adoption contact.  (RA. 5).  

The Appeals Court affirmed the termination of Mother’s parental rights.  Adoption of Ilona, 76 Mass. App. Ct. 481 (2010).  However, it held that the court’s failure to order post-termination and post-adoption contact violated this Court’s ruling in Adoption of Rico, 453 Mass. 749 (2009), and remanded on this issue.  Ilona, 76 Mass. App. Ct. at 487.  

Mother and Child applied for further appellate review which this Court granted on June 18, 2010.  
SUMMARY OF ARGUMENT

The Department of Children and Families (“DCF”) is required to provide “reasonable efforts” to reunify children in state custody with their parents.  Chapter 119 requires that the trial courts determine at each stage of the proceedings whether DCF has done so.  The frequency of the required “reasonable efforts” determinations shows a Legislative intent that DCF provide reunification services until trial. (See 9-13).

The Adoption Assistance and Child Welfare Act of 1980 (“AACWA”) provided that states seeking federal reimbursement for child welfare expenses make “reasonable efforts” to reunify children with their parents.  AACWA was modified by the Adoption and Safe Families Act of 1997 (“ASFA”).  ASFA retained the “reasonable efforts” requirement but created exceptions in circumstances involving egregious parental misconduct (none applicable in Ilona).  AACWA and ASFA reveal a federal Congressional intent that agencies provide reasonable reunification services to families.  (See 13-16).

The “reasonable efforts” requirement means that agencies must provide services designed to ameliorate the conditions that led to placement of the child in foster care.  DCF must do more than give parents a list of services; it must give them “real help.”  The reasonableness of DCF’s efforts depends, in part, on the parent’s good-faith effort to engage in services.  (See 17-20).  

Services for parents with cognitive limitations must be directed to addressing their special needs; “standard” services are not sufficient.  “Reasonable efforts” for such parents may require referrals to, and coordination of services with, other state and private agencies.  (See 20-23).

In Ilona, experts speculated that the Mother was unlikely to benefit from services, and the court determined that DCF therefore did not need to provide them.  ASFA and G.L. c. 119, § 29C require that DCF provide “reasonable efforts” to all parents except those who have committed specific egregious offenses.  There is no exception for “parents who may not benefit from services,” and courts should not read such an exception into the statute.  Further, courts should rely on evidence rather than on speculation.  (See 23-27).

Parents and children must be permitted to raise services-related problems with the courts by motion.  The court is not limited to an “abuse of discretion” review of the sufficiency of DCF’s efforts; rather, the court evaluates DCF’s efforts de novo.  The court’s statutory mandate to determine the sufficiency of DCF’s efforts necessarily carries with it the power to order DCF to provide the services that are lacking.  Courts in other jurisdictions commonly order the agency to provide specific services if it has failed to make “reasonable efforts.”  (See 27-38).

Parents’ and children’s fundamental rights to family integrity, as well as the unfitness factors of G.L. c. 210, § 3(c), require that the agency make efforts to strengthen the family before the court holds a termination trial.  Before trial, the court should determine as a threshold matter whether DCF has provided “reasonable efforts.”  If it has not, the court should delay trial for a discrete period and order DCF to provide the services that are lacking.  If DCF has provided “reasonable efforts,” the court should proceed with trial.  (See 38-44).

If the court finds a parent unfit but DCF has failed to provide “reasonable efforts,” the court should choose a disposition other than termination of parental rights.  It need not return a child to an unsafe home, but it can order that DCF provide services.  The court can revisit the issue of termination at a later permanency hearing or review and redetermination.  (See 44-47).

In Adoption of Rico, this Court held that the trial courts must issue specific orders for post-termination and post-adoption parent-child contact when such contact serves the child’s best interests.  Here, the trial court found that such contact served the Child’s best interests but failed to order any contact.  The Appeals Court properly remanded on this issue.  (See 47-49).

ARGUMENT

Typically . . . agencies do little to help parents regain custody of their children.  The family problems that necessitated removal usually receive only perfunctory agency attention.  In most cases, the agency caseworker contacts the natural parent infrequently and does not follow up referrals of the parent to other agencies. . . .  [S]ervices necessary to enable the child’s return home are rarely made available.

Marsha Garrison, “Why Terminate Parental Rights?,” 35 Stan. L. Rev. 423, 428-29 (1983).  While this grim assessment of agency efforts is 27 years old, the problems it identifies remain.
  

This case presents an excellent opportunity to address these problems in Massachusetts.  The Legislature empowered the courts to act as watchdog over DCF’s provision of services to children and parents.  To do this job better, the trial courts need guidance from this Court regarding DCF’s obligation to provide services – that is, “reasonable efforts” - to reunify children in state custody with their parents.  What efforts are required of DCF and for how long?  How should children and parents raise services-related challenges in court?  How should judges evaluate such challenges and what relief can they grant?  And what should the courts do when DCF has failed to provide reasonable reunification services to a family at the time of a termination trial?  

Ilona raises all of these questions.   The Committee urges this Court to provide guidance to the trial courts for the benefit of the thousands of children and parents in the child welfare system.
I. DCF is obligated to provide reunification services to children and parents before seeking to terminate their relationship. 
A. Massachusetts child welfare statutes require that DCF provide reunification services to families throughout care and protection proceedings.

The Massachusetts Legislature chose to begin chapter 119 – the care and protection statute – with a firm public policy statement: 
It is hereby declared to be the policy of this commonwealth to direct its efforts, first, to the strengthening and encouragement of family life for the care and protection of children; to assist and encourage the use by any family of all available resources to this end; and to provide substitute care of children only when the family itself or the resources available to the family are unable to provide the necessary care and protection to [a child].

G.L. c. 119, § 1 (emph. added).  The Legislature left no doubt that DCF was responsible for the “strengthening and encouragement of family life” by providing services.  Section 29 of chapter 119 provides that children and parents have the “right” to a service plan from DCF.  By placing this “right” in the “right to counsel” section of chapter 119, the Legislature made clear that the right to services was of equal magnitude to a right afforded by the State constitution.  See Dep’t of Public Welfare v. J.K.B., 379 Mass. 1, 3 (1979).
Sections 1 and 29 of G.L. c. 119 reflect a Legislative awareness that family reunification is an important State priority, and it can only be accomplished by helping parents and children address their needs.  Cf. In re Elizabeth R., 35 Cal. App. 4th 1774, 1787 (1995) ("Family preservation, with the attendant reunification plan and reunification services, is the first priority when child dependency proceedings are commenced.").
  They also reflect a Legislative awareness that parents and children are primarily dependent on DCF for such help.    
In providing for ongoing court oversight of DCF’s efforts, the Legislature has also made clear that DCF must make reasonable efforts throughout the life of each case.  The key statutory provision is G.L. c. 119, § 29C.  At first blush, that section appears to require only infrequent court oversight:  if the child is in DCF’s custody, “the court shall determine not less than annually whether the department or its agent has made reasonable efforts to make it possible for the child to return safely to his parent or guardian.”  G.L. c. 119, § 29C.  But a closer reading of chapter 119 shows that the Legislature mandates § 29C determinations at all phases of care and protection proceedings.  
When DCF files a case after an emergency removal, the court must “consider the [reasonable efforts] provisions of section 29C and shall make the written [reasonable efforts] certification and determinations required by said section 29C.”  G.L. c. 119, § 24.  If the court grants custody to DCF on a non-emergency basis during the case, it must make a § 29C determination.  See G.L. c. 119, § 25.  The court must do so again at trial.  See G.L. c. 119, § 26(b).  And it must evaluate whether DCF has made reasonable efforts at each permanency hearing, beginning 12 months after the initial custody order to DCF and every 12 months thereafter.  See G.L. c. 119, § 29B.
  
DCF cannot wait to provide “reasonable efforts” until the eve of a hearing.  Many services, such as parenting classes, substance abuse treatment and mental health counseling, require long-term commitments by the parent and the agency.  The nature of the services needed by families, together with the frequency of mandated § 29C determinations by the court, show a Legislative intent that DCF provide services and assistance throughout the proceedings.
B. Federal statutes express a clear legislative intent that state child protective agencies provide meaningful reunification services.
Federal statutes have long required child welfare agencies to provide reunification services to families.  The Adoption Assistance and Child Welfare Act of 1980 (“AACWA”), 42 U.S.C. §§ 620-28, 670-79A (West 1991, amended 1997), required states seeking federal funding under Title IV-E of the Social Security Act to make “reasonable efforts” to prevent removal of children from their homes and to reunify children with their families after removal.
  The term “reasonable efforts” refers to the services and assistance provided to the family by the child welfare agency.  AACWA was “designed with a focus on family preservation and reunification “in order to “end the stagnation [of] children in foster homes by requiring states to make reasonable efforts to reunite families.”  Kathleen S. Bean, “Reasonable Efforts:  What State Courts Think,” 36 U. Tol. L. Rev. 321, 325 (2004-05).  

AACWA was modified by the Adoption and Safe Families Act of 1997 (“ASFA”), Pub. L. 105-89, 111 Stat. 2115 (codified as amended in 42 U.S.C. Chapter 7, subchapters IV-B and IV-E).  Under ASFA, states must implement a federally-approved plan for delivering child welfare services, which must provide that the agency will make “reasonable efforts” to prevent a child’s removal from the home and to make it possible for the child to safely return home.  See 42 U.S.C. § 671(a)(15)(B); 45 C.F.R. § 1356.21(b).  For each child in foster care, the state’s service plan must include “services . . . to the parents, child, and foster parents in order to improve the conditions of the parent’s home, facilitate return of the child to his own home or the permanent placement of the child . . . .”  42 U.S.C. § 675(1)(B); see also 42 U.S.C. § 671(a)(16).

While ASFA preserved the requirement that states provide reunification services, it also set forth limited exceptions (none applicable here).  See Section I.E below.  It also broadened the concept of reasonable efforts to include services to assist in the adoption or other permanent placement of children.  See 42 U.S.C. §§ 671(a)(15)(C),(E) & (F).
 The courts must make an express finding as to whether the agency made reasonable efforts to prevent removal and to assist in reunification.  See 42 U.S.C. §§ 671(a)(15)(D) & (E).  While these findings implicate federal reimbursement, Congress intended them to protect the rights of parents and children.  See Debra Ratterman, et al., Reasonable Efforts to Prevent Foster Placement 1-2 (2nd ed. 1987).  The purpose of the “reasonable efforts finding” requirement is to ensure that state and local agencies actually provide services to preserve and reunify families.  See Mark Hardin, et al., A Second Court that Works:  Judicial Implementation of Permanency Planning Reforms 86 (1995); Ratterman, at 1.  Congress assumed that judges would not make the finding unless the agency, in fact, made the required efforts.  See Hardin, at 86.  

Accordingly, while AACWA and ASFA may not give parents and children a federal right to reunification services, they express a clear Congressional intent that state agencies, like DCF, provide meaningful reunification services.

C. “Reasonable efforts” means services and assistance tailored to the particular needs of the family to address the problems that led to removal of the child.
Neither the federal acts nor the federal regulations define “reasonable efforts.”  In its Notice of Proposed Rulemaking in regard to the implementation of ASFA, Health and Human Services (“HHS”) declined to define the term.  63 F.R. 50057, 50073 (1998).  It did, however, provide some guidance in the form of questions:

Was the service plan customized to the individual needs of the family or was it a standard package of services?

Did the agency provide services to ameliorate factors present in the child or parent . . . that would inhibit a parent’s ability to maintain the child safely at home?
Id.  

Although Massachusetts does not define “reasonable efforts,” it has taken guidance from HHS by requiring that DCF provide services tailored to ameliorate the problems that led to placement.  This obligation is implicit in G.L. c. 119, § 29C; for DCF to provide “reasonable efforts to make it possible for the child to return safely to his parent[,]” its services must help the parent overcome the problem that led to removal of the child.  G.L. c. 119, § 29C; see Lenore, 55 Mass. App. Ct. at 279 n. 3 (agency must “match services with needs, and the trial judge must be vigilant to ensure that it does so.”).
A service plan that does not address key issues is not reasonable.  Cf. In re G.S.R., 159 Cal. App. 4th 1202, 1213, 72 Cal. Rptr. 3rd 398, 406 (2008) (agency failed to provide reasonable efforts where parent’s problem was homelessness but agency did not assist in housing).  It is not reasonable for DCF to help with minor issues while ignoring the family’s more serious problems.  Cf. In re B.T., 2009 Tenn. App. LEXIS 753, *31 (2009) (where father’s critical issues were housing and employment, agency did not provide reasonable efforts where it only helped him with counseling and parenting).

DCF must do more than merely tell parents what to do or give them a list of services and send them on their way.  See Care and Protection of Elaine, 54 Mass. App. Ct. 266, 273-74 (2002) (reversing permanent custody decree to DCF where all agency did for father with housing problem was give him list of places to call).  Cf. In re Tiffany B., 228 S.W.3d 148, 158 (Tenn. Ct. App. 2007) (agency “must do more than simply provide parents with a list of service providers and then leave the parents to obtain services on their own”).  The agency must actively help the parent obtain services.  Cf. In the Matter of Sheila G., 61 N.Y.2d 368, 385, 462 N.E.2d 1139, 1148 (Ct. App. 1984) (agency must “make affirmative, repeated, and meaningful efforts to assist the parent”).  Services “must go beyond mere matters of form, such as the scheduling of appointments, so as to include real, genuine help.”  Matter of Welfare of J.A., 377 N.W.2d 69, 73 (Minn. Ct. App. 1985).
 The reasonableness of DCF’s efforts depends, in part, on the parents’ good faith effort to engage in services.  See Adoption of Serge, 52 Mass. App. Ct. 1, 9 (2001) (department’s obligation to work with parents is “contingent on” parents’ obligation to seek and utilize services).  Cf. Sheila G., 61 N.Y.2d at 385, 462 N.E.2d at 1148 (agency not charged with guaranteeing success; if it “faces an utterly un-co-operative or indifferent parent [it] should nevertheless be deemed to have fulfilled its duty.”).
  
But while parents must make some effort to participate in services, this Court must be wary of requiring too much from them.  DCF’s existence is premised on the notion that it must deal with dysfunctional and/or immature parents.  See Kaiser, at 118.  Difficulties with judgment, organization and follow-through are to be assumed.  “Reasonable efforts” must contemplate DCF’s work with “real” court-involved parents, not with average or ideal parents.  See id. 

D. “Reasonable efforts” for parents with cognitive limitations must include services directed at helping them with special needs; “regular” services are insufficient.  

In Ilona, DCF offered and Mother participated in several services.  (F.20, 22, 48, 50; RA. 74, 78, 89-90, 157; Tr. XI:44-48).  DCF knew Mother’s cognitive limitations interfered with her ability to parent.  (RA. 157; Tr. XI:102-05).  The Juvenile Court was also aware of Mother’s cognitive limitations.  Court-referred clinicians identified that Mother had significant cognitive impairments, noted that “standard” services would not address her needs, and recommended that DCF take her cognitive limitations into account when identifying services.  (RA. 57, 62, 122-33, 153, 168).  The parenting evaluator recommended that DCF consult with the Department of Mental Retardation (now the Department of Developmental Services, “DDS”) to better work with Mother.  (RA. 170).  DCF did not do so, nor did it provide her with any services directed toward helping cognitively-limited parents.  (RA. 63).  
The Committee takes no position on whether the assistance and services offered to Mother by DCF in this case constituted “reasonable efforts.”  See generally, Adoption of Gregory, 434 Mass. 117, 126 (2001) (holding that agency made reasonable efforts by offering cognitively-limited father several services that were tailored to his special needs).  The Appeals Court was critical of the services DCF provided to Mother.  Ilona, 76 Mass. App. Ct. at 488.  
Services must accommodate any handicaps or disabilities the parent may have.  See Gregory, 434 Mass. at 122.  Services for parents with cognitive limitations must be tailored to meet the unique challenges those parents face; generic services do not suffice.  The Maryland Court of Appeals reversed a termination decree in In re Adoption/ Guardianship Nos. J9610436 and J9711031, 368 Md. 666, 796 A.2d 778 (Md. App. 2002), based on facts similar to those here.  In that case, the agency referred a cognitively-limited father to a standard parenting class, a “parents anonymous” group, and a domestic violence program.  The father had difficulty making progress because of his limitations.  Id., 368 Md. at 681-82, 796 A.2d at 787.  

In reversing the trial court’s termination decree, the Appeals Court noted that the agency “never offered any specialized services designed to be particularly helpful to a parent with [cognitive limitations,]” and such services were available.  Id., 368 Md. at 682, 796 A.2d at 787.  Further, the agency never sought assistance for the father from the Developmental Disabilities Administration.  Id., 368 Md. at 682-83, 796 A.2d at 787-88.  Because the services offered to the father were not sufficiently tailored to his needs, and DCF provided him with “only regular services,” the termination decree could not stand.  “While there may be no easily ascertainable levels of assistance that must be offered when the termination of parental rights of a ‘disabled’ parent is involved, that level is far above the minimal services [the agency] offered in the case sub judice.”  Id., 368 Md. at 693, 796 A.2d at 793-94; see also In re Christopher B., 823 A.2d 301, 311 (R.I. 2003) (agency failed to make reasonable efforts where the only services offered to a cognitively-limited mother were “not designed in any way to address her special parenting needs and cognitive limitations”); In re Victoria M., 207 Cal. App. 3d 1317, 1330, 255 Cal. Rptr. 498, 505 (1989) (agency failed to make reasonable efforts where it did not refer developmentally-delayed parent to agency dealing with persons with such disabilities).
Whether DCF’s efforts are reasonable on behalf of a cognitively-limited parent also depends on the availability of services.  Accordingly, early in each case, DCF should determine whether services are available from DDS or any private agency providing services to cognitively-limited or disabled persons.  If services are available, DCF should make the necessary referrals and coordinate service planning.  If DCF proves that services are too expensive, DCF might decline to provide them and nevertheless be deemed to have made “reasonable efforts.” 
E. Reunification services must be provided to all parents and children except where an exception applies under G.L. c. 119, § 29C.  
In Ilona, the Appeals Court criticized DCF for failing to provide parenting services for Mother tailored to her cognitive challenges.  See Ilona, 76 Mass. App. Ct. at 487.  But it affirmed the termination decree because experts opined that it was “not likely that those services would have been sufficient.”  Id.  Both federal and Massachusetts law suggest that this was an improper basis to excuse DCF from providing reunification services.

ASFA allows states to decline to provide reasonable efforts to return a child home under certain circumstances.  See 42 U.S.C. § 671(a)(15).  Massachusetts has incorporated those exceptions in G.L. c. 119, § 29C.  Such efforts are not required if:
· the child has been abandoned 
· the parent’s rights were involuntarily terminated as to a sibling of the child; 
· the parent has been convicted of murder or voluntary manslaughter of a sibling of the child, or aiding, abetting, attempting, conspiring or soliciting to commit such a murder or voluntary manslaughter
· the parent has been convicted of a felony assault on the child or the child’s sibling resulting in serious bodily injury 
· the parent has subjected the child or a sibling to “aggravated circumstances” (which include murdering the child’s other parent in the child’s presence, sexually abusing or exploiting the child or his sibling, or subjecting the child to “severe or repetitive conduct of a physically or emotionally abusive nature”).

G.L. c. 119, § 29C.  The exceptions in § 29C are not “examples” or factors for courts to consider among others.  The Legislature knew how to provide a list of non-exclusive factors for courts to consider in termination cases because it did so in G.L. c. 119, § 26 (listing dispositional options if child is in need of care and protection “including, but not limited to,” termination of parental rights) and G.L. c. 210, § 3(c) (requiring court to consider, “without limitation,” 14 factors in determining parental fitness).     
By specifying only certain types of egregious parental misconduct for which DCF can bypass reasonable efforts, the Legislature clearly intended to exclude other misconduct.  The law of termination and adoption is purely statutory and must be “strictly followed in all its essential particulars.”  See Adoption of Tammy, 416, Mass. 205, 210 (1993).  The Legislature did not specify “unlikelihood of success” as an exception to the reasonable efforts requirement.  Neither this Court nor the Juvenile Court should add exceptions the Legislature chose not to list.  “[A] statutory expression of one thing is an implied exclusion of other things omitted from the statute.”  Commonwealth v. Russ R., 433 Mass. 515, 521 (2001). The courts “will not add words to a statute that the Legislature did not put there, either by inadvertent omission or by design.”  Commonwealth v. McLeod, 437 Mass. 286, 294 (2002). 

Accordingly, DCF must not be excused from providing reasonable efforts merely because a party’s expert or a court-appointed evaluator speculates that such efforts would be futile.  Cf. Mark N. v. Superior Court of L.A. County, 60 Cal. App. 4th 996, 1014-15, 70 Cal. Rptr. 2d 603, 615 (1998) (agency not excused from offering reunification services because of difficulties in doing so or prospects of success); In re Manual P., 889 A.2d 192, 198 (R.I. 2005) (“[W]hen [the agency] is required by statute to pursue reasonable efforts before filing for termination, it is required to do so regardless of the unlikelihood of success,” and court properly ignored testimony from agency expert that it was “highly doubtful” any service could improve mother’s functioning).
Further, there is no reason for courts to rely on expert opinions of futility to justify DCF’s failure to provide services.  Decisions to terminate parental rights are not made on an emergency basis; these cases often last a year or more.  See G.L. c. 119, § 26(c).  Courts have time to allow for the development of meaningful evidence of parental cooperation and learning.  The parent’s actual participation in, and utilization of, services should serve as the crucible for determining whether she can learn to parent the child.  Evidence-based decisions are always preferable to those rooted in speculation.
  

In addition, constitutional and public policy considerations require that all parents and children have the benefit of reunification services (unless a statutory exception applies).  Parents and children share long-recognized, fundamental rights to family integrity.  See Care and Protection of Robert, 408 Mass. 52, 60-62 (1990).  These shared rights and interests require that the courts look closely at each parent’s real, as opposed to theoretical, ability to benefit from services.  They require that DCF try to keep the family together before tearing it apart.
F. Children and parents must be able to raise “reasonable efforts” challenges by motion in the trial court.  
In some cases, children and parents will know immediately that the services offered by DCF are insufficient.  But it may take weeks, or even months, before the parties realize that certain services were not appropriate to the family’s needs.  Children and parents should first raise services-related concerns with the DCF caseworker.
But how should they proceed if the caseworker refuses to provide requested services or referrals?  This Court partially addressed the issue in Adoption of Gregory, 434 Mass. 117 (2001).  There, the Court noted that the father had two ways he could have complained about services:  he could have raised the issue in a DCF fair hearing or grievance, or he could have filed a discrimination complaint under the Americans with Disabilities Act (“ADA”).  See id. at 124.  The Court mentioned (without specifically labeling it) a third way:  he could have raised it with the court at a pre-trial conference or other hearing.  See id.
Administrative appeals, unfortunately, provide parents and children with only illusory relief in the context of termination proceedings.  Fair hearings are often not scheduled for a year or more after the request.
  While grievances may move faster,
 denial of services after either process must be appealed under the Administrative Procedures Act, G.L. c. 30A, § 14.  Such actions may take months.
  

The second mechanism – an ADA complaint – is also problematic.  Parents or children without disabilities who are simply seeking different services than those offered by DCF may have no claim under the ADA.  Moreover, suits under the ADA are outside the realm of expertise of most court-appointed child welfare attorneys.  The Committee’s performance standards do not contemplate court-appointed attorneys filing such actions, and the Committee does not train them to do so.
  Even if a parent or child with a disability were to file an ADA complaint, it is unlikely to yield relief within a reasonable time period.  

Children and parents in termination cases do not have many months, or years, to get the services they need to improve their chances of reunification.  Trial usually takes place within 12 to 18 months after DCF files the case.  See G.L. c. 119, § 26(c); Juv. Ct. Rule 11(C); Juv. Ct. Standing Order 2-07(III)(B).  Under these time constraints, neither DCF’s internal appeals processes nor an ADA complaint are meaningful mechanisms for raising services-related concerns.  
However, the third procedure mentioned in Gregory – seeking relief from the court – is a meaningful mechanism for obtaining relief.  It is also a form of relief the Legislature contemplated when it required the court to make “reasonable efforts” certifications at all phases of these proceedings.  See G.L. c. 119, §§ 23, 24, 25, 26, 29B, 29C.  
Courts address services-related problems informally at every hearing.  Further, children and parents regularly file motions seeking different services than those offered by DCF.  That is what the Mother did in Ilona.  (RA. 3, 9, 62).  This Court should clarify that such motion practice is the preferred method for parents and children to raise concerns regarding services in termination cases.
G. The court must be able to order appropriate services if DCF is not providing them.
If, on motion by a child or parent or sua sponte, the trial court determines that DCF has not made reasonable efforts, it must be free to order DCF to provide specific services.  The court’s statutory mandate to determine the sufficiency of DCF’s efforts necessarily carries with it the power to order DCF to provide the services that are lacking.  See G.L. c. 119, §§ 23, 24, 25, 26, 29B and 29C.  A trial court without this authority cannot satisfy its “broad mandate to act in furtherance of a child’s welfare.”  Police Comm’r of Boston v. Mun. Ct. of Dorchester Dist., 374 Mass. 640, 667 (1978).

Courts in other jurisdictions protect parents’ and children’s rights to services by ordering the agency to provide them.  For example, in In re Nicole G., the Rhode Island Supreme Court held that the Family Court could order the agency to provide housing assistance to the families of children in its care as part of the agency’s duty to provide reasonable reunification efforts.  577 A.2d 248, 249 (R.I. 1990).  Where homelessness is a primary factor preventing reunification, “it is rational for the Family Court to find that reasonable efforts have not been made unless and until DCF provides some type of housing assistance.”  Id.  Courts must be allowed to order the agency “to provide housing assistance prior to the filing of a termination petition as long as it first finds that a lack of adequate housing is the primary factor preventing reunification.”  Id. at 249-50.
The Rhode Island statutes do not expressly grant the Family Court power to order specific services.  But such power is necessary to render meaningful the court’s jurisdiction over the child:

[T]he Family Court has the power to enter such decrees and orders as may be necessary or proper to carry into full effect all the powers and jurisdiction conferred upon it by law. . . .  Thus, in situations in which reunification is in the best interests of the children and the State, the Family Court undoubtedly has the power to enter orders designed to bring about such reunification.

Id. at 251 (citations omitted).  The Court in Nicole G. went on to hold that the doctrine of separation of powers does not prevent the courts from ordering DCF to provide specific services.  In termination cases, “DCF cannot act outside the authority of the court”:
Although DCF has, in the first instance, responsibility for developing and implementing case plans, it is the Family Court that must decide whether DCF’s efforts toward reunification have been sufficient.  If a trial justice determines that DCF’s efforts have not been sufficient, he or she does not make the department guess what more it should do but rather makes an order directing it to provide whatever service was lacking.

Id. at 251.  The legislature intended that the court make such orders as a check on the agency’s powers “to protect families from hasty and routine terminations by ensuring that adequate services have been provided prior to termination.”  Id. at 252.  Without the power to order specific services to remedy the agency’s inadequacies, that check would be illusory.  Id.  
The Rhode Island Supreme Court’s reasoning in Nicole G. applies here as well.  Nothing in chapters 119 or 210 expressly authorizes courts to order DCF to provide specific services.  But §§ 24, 25, 26, 29B and 29C of chapter 119 authorize the Juvenile Court to determine whether the agency has made “reasonable efforts,” and the Probate and Family Court must make such determinations under § 23(a)(3).  Section 29C further provides that “[a] determination by the court that reasonable efforts were not made shall not preclude the court from making any appropriate order conducive to the child’s best interest.”  Implicit in such determinations is the court’s authority to order that the agency provide services that are “reasonable.”  Such authority is also implicit in the Juvenile and Probate and Family Court’s jurisdiction over the health, safety and welfare of children.  See G.L. c. 119, §§ 23(a)(3), 24 and 26.  
Moreover, DCF’s statutory mandate to provide services is clear.  Courts can order DCF to perform its statutory mandate.  See Attorney General v. Sheriff of Suffolk County, 394 Mass. 624, 629-30 (1985).  And because a court order for DCF to “fulfill its mandate” may leave DCF “guessing” as to what it should do, see Nicole G., 577 A.2d at 251, the court must be able to order DCF to provide, or make referrals for, the specific services lacking.
Whether the agency has made “reasonable efforts” is not a matter governed by this Court’s holding in Care and Protection of Isaac, 419 Mass. 602 (1995).  This Court noted in Isaac that, because G.L. c. 119, § 21 defined “custody” as the power to “determine a child’s place of abode,” placement decisions for children in the agency’s custody are left to its discretion.  Although § 21 provides for judicial review of such “custodial” decisions, the trial court may only review the agency’s placement decisions for abuse of discretion or error of law rather than de novo.  Id. at 610, 614.

Reunification services are not “custodial” decisions under § 21 implicating review under an abuse of discretion or error of law standard.
  In making a “reasonable efforts” determination, the court is not, in fact, “reviewing” any agency decision; it is making a de novo determination of whether the agency is providing reasonable services for parents and children. 
  The Legislature vested the authority to determine the sufficiency of services in the courts, not in DCF.  Cf. In re James G., 178 Md. App. 543, 584, 943 A.2d 53, 76 (2008) (“[T]he federal legislative scheme places state courts . . . in a position of regulatory oversight with regard to the “reasonable” efforts of local child welfare agencies.”).

This is not a situation where the court is ordering DCF how to spend its money.  DCF rarely provides direct services to parents or children.  Parenting, domestic violence and substance abuse services, among others, are almost always provided by outside agencies that contract with DCF.  Many services are billed to insurance.  Some families are eligible for free services from Community Service Agencies.  Thus, a court order for DCF to provide services will generally not require a specific expenditure.  
Child welfare courts also have equitable authority to order services for families.  See G.L. c. 218, § 59; G.L. c. 215, § 6.  The court’s duty as parens patriae requires it to exercise its broad equity powers to protect children’s best interests.  See E.N.O. v. L.M.M., 429 Mass. 824, 827-28, cert. denied, 528 U.S. 1005 (1999).  With respect to children in state custody, courts have the responsibility to do so.  See Adoption of Rico, 453 Mass. 749, 754 (2009).  The Juvenile Court has a “broad mandate to act in furtherance of a child’s welfare,” and its statutory grant of jurisdiction “carries with it by implication power to use the necessary means to exercise and enforce that jurisdiction.”  Custody of a Minor (No. 1), 385 Mass. 697, 704 (1982) (citations omitted); see also G.L. c. 119, § 29 (Juvenile Court “may make such temporary orders as may be necessary to protect the child and society”).  If certain services for parents or children are necessary to serve a child’s best interests, the court must be free to exercise its protective authority to order DCF to provide them.     
In the alternative, if courts cannot order DCF to provide specific services, this Court should instead urge the trial courts to use the § 29C “reasonable efforts” certification process (that is, finding that DCF has not made reasonable efforts) in a meaningful fashion to compel the agency to provide services.
 
H. DCF must provide appropriate reunification services through the start of trial; if the court finds that DCF has failed to do so, it should continue trial for a discrete period to ensure that DCF provides services.  
Massachusetts appellate decisions have long recognized the principle that the agency must make “reasonable efforts” before termination.  As this Court noted in Petition of Dept. of Pub. Welfare to Dispense with Consent to Adoption, “the State is required to make every effort to strengthen and encourage family life before it may proceed with plans to sever family ties permanently.”  376 Mass. 252, 266 (1978)(citing G.L. c. 119, § 1); see also Adoption of Lenore, 55 Mass. App. Ct. 275, 278 (2002).
  

Such efforts are required because parents have a fundamental liberty interest in the care and custody of their children.  See Dept. of Public Welfare v. J.K.B., 379 Mass. 1, 3 (1979).  Children share this substantive due process right to family integrity.  See Care and Protection of Robert, 408 Mass. 52, 61-62 (1990).  Accordingly, requiring the State to help troubled families before seeking to break them apart is a matter of fundamental fairness. 

The unfitness factors in G.L. c. 210, § 3(c) demonstrate that DCF must provide appropriate services to the family as a condition precedent to termination of parental rights.  See Adoption of Gregory, 434 Mass. 117, 126 (2001).  Section 3(c) sets forth fourteen non-exclusive factors the court must consider in determining parental unfitness.  Six of those factors require the court to evaluate whether DCF has provided services tailored to the parent’s needs and whether the parent has participated in and learned from those services.  See G.L. c. 210, § 3(c)(ii), (iii), (iv), (v), (vi) and (viii).
Courts can only terminate rights under G.L. c. 210, § 3 if they find “current” parental unfitness, that is, unfitness at the time of trial.  See Adoption of Paula, 420 Mass. 716, 730-31 (1995); Adoption of Ramona, 61 Mass. App. Ct. 260, 264 (2004).  Thus, factors that look to parents’ service plan compliance must refer to DCF’s “current” provision of, and parents’ “current” compliance with, services.  The court cannot find a parent “currently” unfit for refusing to engage in, or failing to benefit from, services if DCF has not offered services for months or even years.
   

In addition, both Massachusetts termination statutes - G.L. c. 119, § 26 and G.L. c. 210, § 3 –provide that DCF need not seek to terminate parental rights, regardless of the passage of time, if it has failed to make reasonable efforts to reunify the family based on the agency’s self-assessment of its compliance with § 29C.  See G.L. c. 119, § 26; G.L. c. 210, § 3(b).  The court should have the same authority.  If DCF need not seek to terminate if it recognizes its failure to provide reunification services, the court should not terminate if it finds that the agency erred in its self-assessment and failed to provide such services.

These statutes, read harmoniously with the other child welfare statutes mandating “reasonable efforts” at all phases of the proceedings, show a Legislative intent that DCF provide such efforts until the start of trial.  See Custody of Lori, 444 Mass. 316, 319-20 (2005) (child welfare statutes should be construed as a harmonious whole consistent with the legislative purpose); Adoption of Donald, 44 Mass. App. Ct. 857, 862 (1998) (construing chapters 119 and 210 together “so as to give a rational and workable effect to the whole so far as practicable.”).  
Such a reading respects the vital constitutional interests at stake in termination proceedings.  It is also consistent with the strong public policy statement set forth in G.L. c. 119, § 1, that the state’s first priority is to strengthen and encourage family life.  The courts should therefore assess the appropriateness of DCF’s services as a threshold matter before proceeding with a termination trial.  See Petition of the Dept. of Pub. Welfare to Dispense with Consent to Adoption, 376 Mass. 252, 266 (1978) (“[T]he State is required to make every effort to strengthen and encourage family life before it may proceed with plans to sever family ties permanently.”) (emph. added).  Cf. In the Matter of Sheila G., 61 N.Y.2d 368, 383, 385-86, 462 N.E.2d 1139, 1146, 1148 (Ct. App. 1984) (court must evaluate as a threshold matter whether the agency exercised “diligent efforts” to encourage and strengthen the parental relationship before proceeding to trial).
If the court finds that DCF provided the family with appropriate reunification services, it should proceed with trial.  If it finds that DCF did not, the court should continue the trial for a discrete period to ensure that appropriate services are provided.  The statutes contemplate deferral of a termination trial in such circumstances.  See G.L. c. 119, § 26 (regardless of passage of time since filing of case, if DCF has not provided sufficient reunification services it need not file a petition to terminate parental rights); G.L. c. 210, § 3(b) (same); 42 U.S.C. § 675(5)(E)(iii) (same).  
Because children are entitled to permanency, any delay should be tailored to address the child’s needs, the availability of appropriate services and the time needed to obtain those services.  Courts should consider other factors as well, such as the parent’s history of good-faith engagement in other services and whether the parent has previously raised the need for such services with the agency or court.  A short continuance of this sort properly pressures DCF to quickly identify and access the services; it also pressures parents to attend and utilize the services. 
During this discrete period, the court must hold regular status hearings to ensure that DCF has provided the services and parents are attending and benefiting from those services.  If the court determines that parents are not successfully participating in services, the court should schedule a short trial date. 
I. If the court finds a parent unfit but DCF has not provided services, the court should choose a disposition other than termination while, at the same time, ensuring the child’s safety.  
As noted above, courts should not begin a termination trial if DCF has failed to provide reasonable reunification efforts.  If, during the course of trial, the court learns that DCF has failed to make reasonable efforts, it does not have to terminate parental rights even if the parent is unfit.
  
The court has many dispositional options under G.L. c. 119, § 26.  It can return a child home subject to conditions; place a child in the temporary or permanent custody of DCF or a private agency; place the child in another person’s temporary or permanent custody; or terminate parental rights.  G.L. c. 119, § 26(b).
  It can also “make any other appropriate order, including conditions and limitations, about the care and custody of the child as may be in the child’s best interest.”  Such orders may concern the provision of services to the family.  Id.   

In choosing a disposition, courts must be guided by the child’s best interests.  See Adoption of Nancy, 443 Mass. 512, 515-16 (2005).  Courts must determine whether a parent’s problems are short-term or long-term, reparable or irreparable.  These determinations – which are crucial to the best-interests assessment – cannot be intelligently or fairly made if DCF never provided services designed to help the family.  
This Court in Adoption of Carlos, 413 Mass. 339, 350 (1992), stated that courts may choose not to terminate parental rights if the parent could, with appropriate but not-yet-provided services, improve parenting in the future even if the parent is unfit at the time of trial.  Those other services “need to be tried” before terminating parental rights.  Id. at 348; see also Adoption of Jerrold, 74 Mass. App. Ct. 1121, 2009 Mass. App. Unpub. LEXIS 535, 08-P-867 (June 29, 2009) (reversing termination decree based, in part, on DCF’s failure to provide reunification services to father or teach him about his son’s special needs).  Cf. In re Mason, 486 Mich. 142, 160, 169, 782 N.W.2d 747, 756, 760-61 (2010) (reversing termination of father’s rights as premature; agency’s failure to support his participation in services left a “hole” in the evidence upon which to base a termination decision).
  
Accordingly, if the court finds a parent unfit but DCF has failed to provide reasonable reunification services, the court should select a dispositional option other than termination.  The court should then order DCF to provide the services that are lacking and ensure that such services are provided before the next permanency hearing or review and redetermination.
II. The Appeals Court properly remanded on the issue of post-termination and post-adoption contact.
The Juvenile Court found that continued contact between Mother and Child was in the Child’s best interests.  (F.76; Ult. F. 9; RA. 43).  The court based this “best interests” finding in part on the existence of a significant attachment between Mother and Child. (F. 76; Ult. F. 9; RA. 43).  The Child’s pre-adoptive mother supported ongoing contact; she “recognize[ed] the importance of the relationship between [the Child] and her mother and [the Child’s] desire to maintain that relationship.”  (F. 75; Ult. F. 9; RA. 44).  The Child wanted ongoing contact.  (F. 74).  The court-referred parenting evaluator recommended ongoing contact because Mother and Child “have a relationship that both of them want to maintain.”  (RA. 170).
But the court did not make a specific order for contact.  Instead, it left the issue to the discretion of the Child’s pre-adoptive parents.  (Ult. F. 9; RA. 43-44).  The Appeals Court held that the court’s failure to order post-termination and post-adoption contact violated this Court’s ruling in Adoption of Rico, 453 Mass. 749 (2009), and remanded on this issue.  Ilona, 76 Mass. App. Ct. at 487. 
The Appeals Court was correct in its remand order.  This Court clearly set out in Rico that the trial court, as a matter of its equity power, must protect children by issuing specific post-termination and post-adoption contact orders when such contact serves the children’s best interests.  453 Mass. at 759.  Here, although the court found that contact served the Child’s best interests, it failed to protect those interests.  That was error, and remand was proper.
The Child suggests that the Appeals Court erred in remanding the matter on this issue because the Child is in a pre-adoptive home.  (Child’s FAR App. at 9-12).  But placement in a pre-adoptive home does not negate the court’s authority to order contact; it is but one factor for the court to consider in determining the child’s best interests.  See id.  
This Court in Rico also spoke to how courts should address changes in a child’s circumstances.  If, after an evidentiary hearing, the court determines that contact no longer serves the child’s interests, it can modify or vacate the order:
Certainly at the preadoptive stage, if an order for posttermination and postadoption visitation enters and the department should thereafter believe that such visits were no longer in Rico's best interests, it certainly has the ability and capacity to seek a revision of the visitation order from the court.  And the same would be true of adoptive parents if the judge presiding over the adoption proceeding . . . were to enter a decree (or continue an earlier decree) for postadoption visitation with the biological parents.

Id.  Accordingly, any facts (including new facts) bearing on the Child’s best interests can be addressed by the trial court on remand.

CONCLUSION

As set forth above, the Committee asks that this Court provide the trial courts with guidance regarding: (a) the meaning of “reasonable efforts,” particularly with respect to parents with cognitive limitations; (b) how parents and children should bring services-related challenges to the courts’ attention; (c) the courts’ authority to order services DCF has failed to provide; and (d) how courts should address, both before and after a termination trial, DCF’s failure to provide “reasonable efforts.”
The Appeals Court properly remanded on the issue of post-termination and post-adoption contact.  This Court should likewise remand.
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� See generally, Jeanne Kaiser, “Finding a Reasonable Way to Enforce the Reasonable Efforts Requirement in Child Protection Cases,” 7:1 Rutgers J. of L. & Pub. Pol. 100, 103-04 (Fall 2009) (“[M]any service plans developed for parents . . . have a decidedly perfunctory feel to them.  They routinely contain a mix of [services] which, when looked at in the context of the needs of the parents involved, appear to have little to no chance of providing any actual help.”); Mass. Court Improvement Prog. Reassessment (Muskie School Pub. Serv., Feb. 2006) (noting perceptions by DCF caseworkers and attorneys for parents and children that DCF’s policies, funding, and slow referrals interfere with provision of proper services); see also Will L. Crossley, “Defining Reasonable Efforts:  Demystifying the State’s Burden under Federal Child Protection Legislation,” 12 B.U. Pub. Int’l L. J. 259, 305 n. 2 (2003) (criticizing the use of “boilerplate” service plans “unrelated to the conditions that gave rise to intervention”).


� Reunification services are essential to the State’s mission to preserve troubled families not just because they are constitutionally and statutorily mandated but because they work.  Cf. In re Luke L., 44 Cal. App. 4th 670, 678 (1996) (“It is difficult, if not impossible, to exaggerate the importance of reunification services in the dependency system.”).  Clinical studies show that intensive and narrowly-tailored reunification services greatly improve the odds that children can be safely returned home to their parents.  See, e.g., J. Marsh, et al., “Integrated Services for Families with Multiple Problems:  Obstacles of Family Reunification,” 28 Children & Youth Svcs. Rev. 1074, 1084 (2006) (in study of 724 families in child welfare system in Illinois, provision of services targeted at specific needs of families with multiple problem areas increased likelihood of reunification); H. Vugia, et al., The Relationship between Reunification Services, Service Utilization, and Successful Reunification 69, 84 (Berkeley 2009) (discussing evidence that agency provision of specific services leads to improvements in parental functioning that, in turn, lead to improved reunification rates, particularly regarding housing, domestic violence and substance abuse services).


� Other statutes, too, require DCF to provide reunification services.  Section 2 of G.L. c. 18B requires that DCF provide, among other services:





“casework or counseling, including services to families . . .” 


“information and referral services” 


“training in parenthood and home management for parents . . .” 


“family services intended to prevent the need for foster care and services to children in foster care” and


“services for families and individuals in emergency and transitional housing”





Section 3(b)(1) of G.L. c. 18B provides that DCF shall provide programs for “families and children which shall . . . serve to assist, strengthen and encourage family life for the care and protection of children . . . and provide substitute care of children only when preventive services have failed . . . .”


� Compliance with AACWA was not mandatory; states could choose to follow it if they wanted federal funding for their child welfare programs.  See 42 U.S.C. § 670 (West 1991); Suter v. Artist M., 503 U.S. 347, 358 (1992).  All states have accepted the funding and have agreed to comply with ASFA’s requirements.  See Cristine H. Kim, Note, “Putting Reason Back into the Reasonable Efforts Requirement in Child Abuse and Neglect Cases,” 1999 U. Ill. L. Rev. 287, 298 (1999).


� In order to ensure federal reimbursement, Massachusetts has amended chapters 119 and 210 to comply with, and in some cases to mirror, the federal scheme.  See also G.L. c. 18B, § 5 (“The department shall make provision for such social services as are required under Title XX and Title IV B of the Social Security Act and the regulations established thereunder and shall provide such additional services as the general court may determine. . . .  In order to assure the fullest possible reimbursement from the federal government, the records of the department shall be open for inspection by representatives of the federal government for fiscal purposes. . . .”). 


States are reviewed for compliance with ASFA’s requirements.  See 45 C.F.R. § 1356.71.  If the state is not in substantial compliance, a portion of its federal funding is “disallowed” and must be repaid to the federal government with interest, 45 C.F.R. §§ 1356.71(h) & (j), and the state may be assessed financial penalties, 45 C.F.R. § 1356.86.  The federal Administration for Children and Families (“ACF”) reviews states’ compliance with ASFA.  


In a 2007 “Child and Family Services Review” by ACF, Massachusetts fell short of meeting certain expectations regarding identifying appropriate services and ensuring that families receive those services.  See page 3.  In the executive summary the ACF found that, despite some areas of strength, 





Massachusetts was not in substantial conformity with six of the seven CFSR outcomes or the Case Review System systemic factor.  Of particular concern during the review was the agency’s lack of consistency in assessing the needs of children and families, involving parents and children in the case planning process, mutually identifying appropriate services to meet identified needs, and ensuring that these services met the intended goals for children and families.  





Id.  DCF’s unwillingness or inability to provide services highlights the need for judicial oversight. 








� “Reasonable efforts” does not mean heroic or extraordinary efforts.  See Lenore, 55 Mass. App. Ct. at 278; cf. In re H.S.W.C.-B. & S.E.C.-B., 575 Pa. 473, 476, 836 A.2d 908, 910 (2003) (agency cannot be required to exhibit “Herculean efforts” in the face of “utter disregard from a parent.”).  It means doing “everything reasonable, not everything possible.”  In re Vincent B., 73 Conn. App. 637, 642, 809 A.2d 119, 1123 (2002).  


� As this case illustrates, expert speculation regarding the futility of services is a shaky foundation on which to justify DCF’s inaction.  Here, DCF retained an expert, Nita Guzman, who determined that Mother was not capable of parenting the Child.  (RA. 200).  Based in part on this evaluation, DCF changed its “internal” goal for the case to “adoption” and offered Mother no further reunification services.  (Tr.VII:57; XII:131-33; RA. 63).  The parties later discovered that Guzman was not a licensed clinician and had misrepresented her credentials to DCF.  (Tr.XII:57-58).  She had incorrectly interpreted psychological testing data and had used tests with no forensic validity.  (F.56; Tr.XV:6, 8-9).    


As this case reveals, experts make mistakes.  And sometimes they are not really experts.


� See, e.g., Fair Hearing Office notices in addendum, noting the Office’s inability to schedule hearings requested more than a year earlier.  Further, 110 C.M.R. § 10.10(2) requires that the fair hearing be held within 90 days from the request.  The hearing officer has another 21 days from the close of evidence to issue a decision, subject to extension.  110 C.M.R. § 10.29.  Even if this time-frame were followed, four months is far too long for parents and children to wait for reunification services.  


� 110 C.M.R. § 10.39(2).


� An appeal under c. 30A is handled in the Superior Court under Standing Order 1-96.  Within 90 days of the complaint, the agency must answer by filing a certified copy of the record.  See Mass. Super. St. Order 1-96(2).  Within 30 days of the filing of the record, the plaintiff must file the motion for judgment on the pleadings (unless there were intervening motions, such as one under Rule 12(b)).  See Mass. Super. Ct. St. Order 1-96(4).  Any response to the motion is due within 30 days.  See id.


� Because there is no right to counsel in ADA litigation, see G.L. c. 119, § 29; G.L. c. 210, § 3(b), court-appointed attorneys must ask the Committee for permission to be compensated for pursuing the action.  To date, no court-appointed child welfare attorney has sought the Committee’s permission to file an ADA complaint.  The Committee is not aware of any court-appointed attorneys being privately retained to bring such an action.


� See Making Reasonable Efforts:  A Permanent Home for Every Child 33, 34, 42-44 (Youth Law Center 2000) (advising judges to order the agency to provide specific services it has failed to provide).


� Mother’s trial counsel confused matters by referring to Mother’s motion for services in May 2008 as an “abuse of discretion” motion.  (RA. 3, 9, 62). 


� The Legislature knew how to provide for an “abuse of discretion” review.  By statute, the Appeals Court reviews appeals from the trial court’s § 29C and permanency hearing determinations under that standard.  See G.L. c. 119, § 29B.  The Legislature could have specified that the trial court evaluated DCF’s services under this standard but chose not to do so.


In pending federal litigation (Connor B. v. Patrick, No. 10-CF-30073-MAP (W.D. Mass.)), DCF argues that children in its care “are constitutionally entitled to services only insofar as those services are fundamentally necessary to meet their basic needs – in other words, where the failure to provide services would be so ill-conceived or malicious [as to] shock the conscience.”  DCF Mem. of Law in Support of Defendants’ Motion to Dismiss Complaint, at 81 (citations & internal quotations omitted).  DCF’s position, even if correct in its constitutional interpretation, demonstrates why judicial supervision over DCF’s provision of services is necessary.


� DCF has conceded in the Connor B. litigation that in all care and protection cases the Juvenile Court judge “oversees a child’s placement, services, visitation, and permanency goals and is empowered to issue orders affecting all of those matters[.]”  DCF Mem. at 4 (emph. added).  DCF also conceded that Juvenile Court judges are “vested with the authority and the obligation to render determinations and issue orders” as to the “adequacy of services” and the “appropriateness of the Department’s service plan, including whether [it] is making reasonable efforts to achieve permanency for the child.”  DCF Mem. at 13.  


� Historically, courts have been unwilling to do so lest the agency lose federal funding.  One commentator has urged judges to overcome this unwillingness:





[B]ecause the consequences are so severe for the state, many judges are reluctant to make a no reasonable efforts finding.  After all, their own state may stand to lose millions of dollars.  


. . . 


Judges must address the reasonable efforts issue. Simply rubber-stamping approval of the agency’s actions ignores the law.  If an agency is to be held accountable for its actions, judges must provide rigorous oversight of agency decisions and actions at critical junctures in each child-protection case. 





Leonard Edwards, “Reasonable Efforts:  A Judicial Perspective” at 5, 6, The Judge’s Page Newsletter (Nat’l CASA, Oct. 2007) (recommending that judges make a “no reasonable efforts” finding but “suspend or withhold the finding for a short time period, giving the agency the opportunity to address the failure to provide services.”).


� The Juvenile Courts, DCF, and counsel for children and parents seem to be confused by certain language in Adoption of Nicole suggesting DCF can unilaterally cease reunification efforts.  40 Mass. App. Ct. 259, 263 (1996) (excusing private agency for failing to provide services to father because, “having charted a course of adoption, [it] was not bound to go through the motions of providing services geared toward father and daughter reunification.”).  


DCF often unilaterally changes its administrative “goal” for a child through what are known as “permanency planning conferences” (“PPCs”), at which only DCF personnel are present.  See Interim Policy and Procedure for Permanency Planning.  The PPC is not the same thing as the Permanency Hearing held by the court under G.L. c. 119, § 29B.  As a result of DCF’s internal goal change to adoption at a PPC, the agency often ceases reunification services; it may move a child from a foster home to a pre-adoptive home; and it may reduce parent-child visits from weekly to monthly.  Such unilateral changes – without the court oversight and approval that take place during Permanency Hearings under G.L .c. 119, § 29B – often dictate the outcome of a case.  This is what happened in Ilona.  DCF held a PPC on August 14, 2007, where it changed its internal goal to adoption and ceased offering reunification services.  (F. 34; RA. 63, 88).


The Committee asks this Court to hold that G.L. c. 119, § 29B permits only the courts to change the goal for children.  While DCF is free to hold internal case conferences, it is not permitted to use the results of such “star chambers” to compromise parents’ and children’s constitutional and statutory rights to visitation and services.  The Legislature vested the authority to make such decisions in the courts – not DCF - in § 29B.


� Language in G.L. c. 29B suggests that DCF can cease reunification efforts if the court changes the goal after a permanency hearing.  The factors of G.L. c. 210, § 3 suggest otherwise.


� It also does not have to return the child home to an unsafe parent.  See G.L. c. 210, § 3(b) (the child’s safety is the paramount concern).


      


� One thing the court must do if it finds a child to be in need of care and protection is make the § 29C determinations.  See G.L. c. 119, § 26.


� Courts in other jurisdictions have reversed termination decrees because the lack of reasonable efforts has prejudiced parents and children and affected the outcome of the case.  See, e.g., In re Adoption/Guardianship Nos. J9610436 and J9711031, 368 Md. 666, 700, 796 A.2d 778, 798 (Md. App. 2002); In re Victoria M., 255 Cal. Rptr. 498, 501 (Cal. Ct. App. 1989); V.M. v. Dept. of Children & Families, 933 So.2d 1085, 1086-87 (Fla. App. 2006); In re A.T., T.A. & J.A., 936 So.2d 79, 85-86 (La. 2006); New Jersey Div. of Youth & Fam. Svcs v. C.M., 996 A.2d 986, *67 (N.J. 2010); In re A.C., 2003 Iowa App. LEXIS 911 (2003); In re Vincent B., 73 Conn. App. 637, 646, 809 A.2d 119, 1125 (2002); Mary Ellen C. v. Arizona Dept. of Econ. Security, 193 Ariz. 185, 194, 971 P.2d 1046, 1055 (1999); In the Matter of Sheila G., 61 N.Y.2d 368, 390, 462 N.E.2d 1139, 1150-51 (Ct. App. 1984).


� The Committee filed an amicus curiae brief in Rico in support of orders for post-termination and post-adoption parent-child contact when such orders further the child’s best interests.  The Committee’s brief in Rico may have relevance to the Court’s decision in this case.  If the Court so requests, the Committee will provide additional copies of its brief in Rico.
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