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CHILD’S OPPOSITION TO MOTHER’S 

“MOTION TO STAY APPEAL AND FOR LEAVE TO FILE MOTION FOR NEW TRIAL” 


Appellee-Child, Malik C., opposes the mother’s “Motion to Stay Appeal and for Leave to File Motion for New Trial” in the Juvenile Court.  The motion should be denied because it fails to offer more than a vague explanation for her long-delayed request for a new trial, a request that, if granted, could result in a lengthy continuance of her appeal.  Nothing in the record justifies granting the mother’s motion, while the child’s interest in certainty and finality with respect to his placement strongly supports denying it. 
Argument


This appeal concerns the termination of a mother’s parental rights and the adoption of Malik, a two-year-old boy (born ______), who has been in the custody of his maternal grandmother – the proposed adoptive parent – since December 2012 (________ County Juvenile Court Docket (“Trial Court Docket”) at 3, Tab 1).  Following a hearing on the merits in September 2013, the Juvenile Court found Malik in need of care and protection and terminated the rights of his biological mother.  (Order, Tab 2).  Mother filed a notice of appeal on October 5, 2013 (Trial Court Docket at 7, Tab 1); mother’s appeal was not docketed until July 22, 2014.

Mother’s motion to stay her appeal should be denied because it fails to identify good cause for why it should be granted.  Specifically, the motion fails to:
· identify the nature or substance of the documents that she contends should have been introduced at trial;

· allege that the documents were material to the outcome; 
· allege that she was prejudiced by the failure to introduce the documents at trial; and

· offer any explanation for why it has taken ten months for her to obtain the documents and move for a new trial – a delay that pushes the bounds of “reasonable time” as required by Mass. R. Civ. P. 60(b).

In addition to having waited ten months before seeking post-judgment relief, mother has asked for what amounts to an indefinite continuance.  This isn’t a situation in which a party seeks a finite 30-day enlargement of time for filing a required paper.  Instead, she has requested nearly a month’s additional time to draft her motion, yet fails to provide any indication of how quickly her motion might be heard.  
Furthermore, the vagueness of the motion suggests that mother has not yet reviewed the documents on which she plans to base her request for a new trial on the basis of ineffective assistance of counsel.  It appears, therefore, that she seeks to stay the appeal on account of a mere hope that an as yet unexamined batch of documents might contain something that would justify the relief she seeks.  This vague request for an indefinite delay prejudices the child’s interest in – and the public policy supporting – “prompt and final resolution of custody issues.”   Adoption of Frederick, 405 Mass. 1, 5 (1989).  Mother’s motion should be denied and the appeal kept on its current time line.  
If, however, the Court were disposed to grant mother’s motion, Malik requests that at a minimum, the Court require that her motion be filed without delay.  
Malik C., 

By his attorney,

[Attorney Name]
BBO #_________
PO Box 1001

[Attorney Address]
[Attorney Phone #]
December __, 2014
CERTIFICATE OF SERVICE

I, [Attorney], certify that I caused a true copy of the above document to be served upon the attorney of record for each other party by first-class mail on December ___, 2014.
______________________________________
[Attorney]

� Although mother doesn’t specifically refer to Rule 60(b) in her motion, Malik presumes that this is the procedural path that she will take in seeking a new trial on the grounds of ineffective assistance.
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