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ADOPTION OF SHLOMO
CHILDREN’S OPPOSITION TO PARENTS’ APPLICATIONS

FOR FURTHER APPELLATE REVIEW


The appellee-children hereby oppose their biological parents’ applications for Further Appellate Review.  The children seek adoption without further delay.  

The parents’ applications must fail because neither parent set forth “substantial reasons affecting the public interest or the interests of justice.”  G.L. c. 211A, § 11; Mass. R. App. P. 27.1(a).  They merely rehash their arguments before the Appeals Court, which challenge the sufficiency of the evidence and the trial judge’s evaluation of the evidence.  The Appeals Court soundly rejected these arguments, noting that the Department of Children and Families (“Department”) “clearly and convincingly met its burden” of proving parental unfitness.  App. Court decision at 2.  Indeed, the Appeals Court found that the “trial judge’s extensive findings of fact and conclusions of law were supported by ample evidence”.  Id.  
Neither parent challenges any finding by the trial court nor identifies an Appeals Court error.  Instead, the father claims that the Department failed to make reasonable efforts to provide the family with services suitable to strengthen and encourage the integrity of the family.  This argument is unpersuasive.  First, the trial judge found (on ample evidence) that the father refused to participate in services.  Second, even if the Department’s efforts at reunification were insufficient (which they were not), failure to provide reasonable efforts is not a defense to termination of parental rights.

The mother claims that the two oldest children’s removal following an uncontested 72-hour hearing was error, the parent’s extensive domestic violence did not endanger the children, and the mother substantially complied with Department services.  As set forth below, these arguments border on frivolous.
Discussion
I. The Father Refused to Participate in Services.
The Department made repeated efforts to engage the father, and the father resolutely refused to engage in any services.  T567.  He routinely refused to meet with social workers, and when he did have contact, he disavowed the need for any services.  He refused visits with his children, noting that he did not want to visit in the DSS setting.  T277, 353.  The Judge made numerous findings documenting the father’s refusal to participate in services.  See FF 27, 36, 44, 47, 50, 53, 57, 99.  The father has challenged none of these findings. 

Given that the father was unwilling to participate in services until shortly before trial, it is difficult to conceive how an alleged failure to provide these services would have prejudiced him.
   The Department’s failure to refer the father to services when he was refusing to participate in services was not unreasonable.  The law does not require social workers to spend their limited time referring recalcitrant parents to services they have refused.  “DSS’s obligation to work with the [parent] was contingent upon [the parent’s] own obligation to fulfill various parental responsibilities, including seeking and utilizing appropriate services.”  Adoption of Eduardo, 57 Mass. App Ct. 278, 281 (2003) (citing Adoption of Serge, 52 Mass. App. Ct.1, 9 (2001)).  The Department’s obligation to make efforts to strengthen and encourage families does not require “heroic or extraordinary efforts [by the Department] however desirable they may at least abstractly be[.]”  Adoption of Lenore, 55 Mass. App. Ct. 275, 278 (2002). 
II. Father’s Claim of Inadequate Services was Untimely.
Claims of inadequate services must be raised in a timely manner, when the service plan is adopted or soon thereafter.  See Adoption of Gregory, 434 Mass. 117, 124 (2001).  At that point, the Court or the Department can address the claim.  Claims of inadequate services are not a defense to termination of parental rights.  See id. at 121; Adoption of Terrance, 57 Mass. App. 832, 837 (2003); Adoption of Lenore, 55 Mass. App. Ct. 275, 278 (2002); Adoption of Nicole, 40 Mass. App. 259, 263 (1996).  Indeed, the statute expressly provides that “[a] determination by the court that reasonable efforts were not made shall not preclude the court from making any appropriate order conducive to the child's best interest.”    G.L. c. 119, § 29C.  The statutes clearly require that the “health and safety of the child shall be of paramount concern.”  G.L. c. 119, §§ 1, 26, 29C.  Thus, the father’s argument concerning the adequacy of Department services is not timely and lacks merit.
III. Mother’s Claim that Initial Removal was Error was Waived, Is Irrelevant to a Determination of Current Parental Fitness, and Lacks Merit. 
DCF filed this case after the mother was found passed out in a park, smelling of alcohol with vomit coming from her mouth.  The two oldest children (the youngest was not yet born) were next to her, strapped in strollers.  They were drenched in dirty, wet diapers, and were filthy and covered with flies.  They were dehydrated and had fevers.  FF 23, 24.  The oldest was listless and almost unconscious, and may have suffered heat stroke.  They were taken to the hospital and admitted.  FF 25.  The Department took emergency custody and filed this Care and Protection petition.  

The mother now argues that this initial removal was erroreous, claiming that it was her medication and not alcohol that made her lose consciousness.  The mother and the father were afforded a temporary custody hearing, which they waived.  Thus, this initial removal decision is no longer under review.  The issue before the trial court at the trial was not whether the initial removal was justified, but rather whether the parents were currently fit, and whether the children’s best interest would be served by termination of parental rights.  


While the mother testified that she passed out due to her medications and not due to alcohol, T231, the trial judge was not required to believe her testimony.  The judge’s determinations as to the credibility of witnesses are afforded great deference.  See Custody of Eleanor, 414 Mass. 795, 799 (1993).  The judge’s finding is supported by the evidence introduced at trial.  “A subsidiary factual finding will only be set aside when it is unsupported by any evidence or when, ‘although there is evidence to support it, a reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.’”  Adoption of Peggy, 436 Mass. 690, 702 (2002).  The findings are therefore not clearly erroneous and must be left undisturbed.  
Moreover, it matters little whether the mother passed out due to alcohol or medications.  The plain fact is that the children were harmed.  “It is not the quality or character of parental conduct per se that justifies State intervention on behalf of an abused, neglected, or otherwise endangered child.  Rather, it is the fact of the endangerment itself.  As parens patriae the State . . . acts to protect endangered children.”  Petition of Catholic Char. Bureau to Dispense with Consent to Adoption, 392 Mass. 738, 740 (1984). 
IV. Mother’s Claim that the Children Were Not Harmed by Domestic Violence and Were Safe in Her Care is Meritless.
The mother argues that the judgment should be reversed because there was no evidence that the children were harmed or at risk due to the parents’ domestic violence.  FAR at 13.  This is a surprising claim giving the robust record of conflict.  The trial judge was confronted with testimony and exhibits in which social workers, policemen, and the court investigator recounted numerous statements the parents had made over the preceding four years recounting very serious incidents of violence (which included the brandishing of knives and father’s “punching out” of mother).  At trial, the mother and father denied that they had ever made such statements, and disavowed the restraining order applications they had signed under oath.  The judge was not required to believe the parents’ recantations.  The Court affords considerable discretion to the trier of fact’s evaluations of credibility.  See Adoption of Nancy, 443 Mass. 512, 515 (2005); Adoption of Larry, 434 Mass. 456, 462 (2001).  Moreover, there was ample corroborating evidence of significant domestic violence.
The Judge’s findings recount many of the violent incidents.  See A17, 27; FF 6, 9, 23, 30, 33, 35, 39, 45, 49, 62, 70, 72, 78, 80, 81, 84, 85, 90; A33; CL 15 ii, vi, viii, xii.  Following recommended practice, the Judge’s findings often refer to the evidence the Judge relied on in making the finding.  These findings are not “ambiguous and noncommittal” as alleged by the mother.    

The mother argues that even if there is sufficient evidence of domestic violence observed by the children, there was no evidence or findings on the effect of the domestic violence on the children. Findings concerning the impact of the violence on these very young children were unnecessary.  This Court has recognized that a child who has been either the victim or the spectator of domestic violence “suffers a distinctly grievous kind of harm.” Custody of Vaughn, 422 Mass. 590, 599 (1996); Care and Protection of Lillith, 61 Mass. App. Ct. 132, 141 (2004).  This Court in Vaughn concluded that witnessing domestic violence places children at serious risk of psychological harm.  Vaughn, 422 Mass. at 599; see also Adoption of Ramon, 41 Mass. App. Ct. 709, 714 (1996). 
There can, therefore, be no serious question that the parents’ repeated violent engagements place their children at substantial risk of very serious psychological harm.  Testimony and findings were not required to state the obvious: these children are also at substantial risk of serious physical harm when exposed to their parents’ assaults with knives and fists.  The trial judge did not need to wait for inevitable disaster to happen.  See Adoption of Mario, 43 Mass. App. Ct. 767, 770 (1997).  Her findings amply demonstrate the risk of harm to the children arising from their parents’ violence.
Conclusion
For the reasons stated above, the parents’ applications for Further Appellate Review should be denied.
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� He claims that he requested a batterer’s program and anger management, but does not acknowledge that he failed to attend the meeting the social worker scheduled with him to discuss these services and visitation.  T61-62.
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