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MEMORANDUM

TO: Andy Cohen

FROM: Intern
DATE: 4/23/10
RE: After a § 82 hearing holding child sexual abuse hearsay evidence admissible, is the issue preserved for appeal if counsel does not renew his objections at trial?
Question Presented


The judge admitted child sexual abuse hearsay evidence pursuant to G.L. c. 233 § 82 after a full § 82 hearing during which the father’s objections to such evidence were presented in their entirety and considered by the court. Is the issue preserved for appeal if, in some instances, the father failed to object to the introduction of such evidence during the subsequent trial?
Short Answer

The issue is preserved for appeal.  Contemporaneous objections are not required to preserve an issue for appeal if the objecting party has put the judge on notice through a prior objection. Cottam v. CVS, 436 Mass. 316, 327 n.3 (2002).  The father’s objections to the first and several subsequent admissions of child sexual abuse hearsay at trial were sufficient to put the judge on notice of counsel’s specific objections to this evidence.  
Discussion

Usually, objections to the admission of evidence and their legal reasoning must be made when the evidence is introduced at trial in order to preserve the issue for appeal.  Boston Gas Co. v. Somerville, 420 Mass. 702, 703 n. 2 (1995); Milton v. Civil Service Comm’n, 365 Mass. 368, 379 (1974).  Contemporaneous objections bring “potential trial problems…to the attention of the trial court and insure a timely opportunity be given to rule on such issues” 753 F.2d at 324 and “[discourage] counsel from refraining from making an objection at trial in order to reserve the opportunity to assert reversible error on appeal.” Gov’t of the V.I. v. Joseph, 964 F.2d 1380, 1385 (3d. Cir. 1992)(citing United States v. Roenigk, 810 F.2d 809, 815 (8th cir. 1987)).  The judge cannot be thought unaware of the legal challenge to her ruling where the court has already fully considered the issue in the pre-trial hearing and through a previous objection. Id. Requiring contemporaneous objections in instances where the court has already considered the issue serves only to lengthen the trial unnecessarily and force the needless repetition of arguments and issues the court is aware and has already decided.  See Gov’t of the V.I. v. Joseph, 964 F.2d at 1384; 1 McCormick, Evidence § 52 (John W. Strong et al.ed., 1999).

If a party has already stated their objection to specific evidence being admitted in a prior objection, there is no need to make contemporaneous objections to preserve the issue for appeal.  Cottam v. CVS, 436 Mass. 316, 327 n.3 (2002); Hochhauser v. Electric Ins. Co., 844 N.Y.S.2d 374, 377 (N.Y.A.D. 2 Dept 2007) (a general objection to hearsay prior to Quinn’s testimony preserved the issue for appeal even if counsel did not object to the specific testimony by Quinn that constituted hearsay); Atkinson Gas Co. v. Albrecht, 878 S.W.2d 236, 243 (Tex. App. 1994) (“when a party makes a proper objection to the introduction of certain testimony by a witness and is overruled, he is entitled to assume that the judge will make the same ruling as to other offers of similar evidence, and he is not required to repeat the objection” although a case-by-case analysis is required to determine if the evidence and objection are sufficiently similar); Lane Goldstein, Trial Technique §13:14 n.5 (3rd ed. 2009) (citing Cottam v. CVS for the proposition that an objection prior to the witness’s testimony obviated the need for a contemporaneous objection to preserve the issue for appeal);  1 McCormick, Evidence § 52 (John W. Strong et al.ed., 1999) (If a party’s objection to evidence as inadmissible is overruled and the opposing party subsequently introduces such evidence multiple times, the objecting party is “entitled to assume that the judge will continue to make the same ruling and she need not repeat the objection.  The logical consequence of this view is that the first objection is not waived and that in addition the reach of this objection extends to all subsequent similar evidence vulnerable to the same objection.”  Requiring the party to repeat their objection would make the party a “contentious obstruction” and lead to “wasting time and fraying patience.”); 1 Wigmore, Evidence § 18 (Tillers rev. 1983) (“The repetition of an objection is needless where the same or similar evidence, already duly objected to, is again offered; the prior objection suffices, if the court’s ruling has indicated that an objection to such evidence will definitely be overruled.”).  
For example, in Cottam v. CVS, CVS objected to the introduction of evidence relating to a settlement between Dr. K and the plaintiff being introduced as evidence prior to Dr. K’s testimony.  Id. at 327.  CVS failed to renew their objection during Dr. K’s testimony when he answered several questions about the settlement. Id.  The earlier objection was sufficient to preserve the issue for appeal “because the judge was alerted to CVS’s position and could have acted on it had she been so disposed.”  Id.  In the instant case, the first exhibit admitted at the trial was the findings from the §82 hearing relating to child sexual abuse hearsay.  Counsel’s timely objection to this evidence was sufficient to put the court on notice of the issue and preserve the issue for appeal even if counsel did not object specifically to every subsequent introduction of child sexual abuse hearsay through witness testimony. 

Conclusion

The father has preserved for appeal his objections to the admission of child sexual abuse hearsay despite his failure to make contemporaneous objections to the introduction of such evidence at trial.  Contemporaneous objections are not if the party has already put the judge on notice through an earlier objection. 436 Mass. at 327 n.3. 
1

