IMPOUNDED
COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

NO.  2014-P-_____

_______________________

ADOPTION OF DION H.

_______________________

APPELLEE-MOTHER'S MOTION TO STRIKE BRIEF(S) OF APPELLEE-CHILD

Appellee-mother, Nancy H., respectfully moves that this Court strike the brief submitted to this Court by the appellee-child and any brief that the appellee-child may submit to this Court in the instant appeal.  In support of this motion, appellee-mother files herewith a supporting Memorandum of Law.

NANCY H. (Appellee-Mother)
By her counsel,

[counsel information
Dated: November 3, 2014
IMPOUNDED
COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

NO.  2014-P-_____

_______________________

ADOPTION OF DION H.

_______________________

MEMORANDUM OF LAW IN SUPPORT OF APPELLEE-MOTHER'S MOTION TO STRIKE BRIEF(S) OF APPELLEE-CHILD

Appellee-mother, Nancy H., files this memorandum of law in support of her motion to strike the brief submitted to the Appeals Court and any brief that may be submitted to this Court in the instant appeal by the appellee-child (the "Child").  In support hereof, appellee-mother states as follows:

Procedural History


1.
The _____ Juvenile Court entered judgment in this proceeding on October 25, 2013. The judgment provided that the Child would be returned to his mother, and that the Department of Children and Families (DCF) would file a transition-home plan within 14 days.  DCF filed a timely notice of appeal; it did not file the transition-home plan.  
The Child did not file a notice of appeal.


2.
The Child, who now purports to be aggrieved by the judgment, did not file a notice of appeal.

3.
Over a year later, on October 26, 2014, the Child moved in this Court to file a late notice of appeal.  The single justice denied that motion on October 29, 2014.  A copy of that order is attached hereto as Exhibit A.  The Child did not appeal the denial of that motion.


3.
Nevertheless, on October 30, 2014, the Child filed a blue brief in this Court in which he attacked the judgment of the Juvenile Court.  See Child's Brief at 20-28.

Discussion


The Child did not file a notice of appeal, but nevertheless challenged the Juvenile Court's judgment. See Child's Brief at 20-28.  The Supreme Judicial Court has long held that a party who fails to file a notice of appeal is not permitted to attack the underlying judgment and seek a more favorable outcome.  See Boston Edison Co. v. Boston Redevelopment Authority, 374 Mass. 37, 43 n. 5 (1977); M.L. Shalloo, Inc. v. Ricciardi & Sons Construction, Inc., 348 Mass. 682, 684 (1965).  


In fact, the Child could not file a notice of appeal.  The underlying judgment was docketed on October 25, 2013.  The Child moved to file a late notice of appeal on October 26, 2014, over one year after the judgment was entered.  The Appeals Court single justice denied the Child's motion to file a late notice of appeal based on Rule 14(b) of the Massachusetts Rules of Appellate Procedure.  Pursuant to that Rule, "neither the appellate court nor a single justice may enlarge the time for filing a notice of appeal beyond one year from the date of entry of the judgment or order sought to be reviewed."  Despite the clear language of Rule 14(b) and the Appeals Court's unequivocal denial of his motion, the Child nevertheless purported to act like an appellant and challenge the judgment.  This should not be permitted.  


WHEREFORE, the appellee-mother respectfully requests that this Court strike the blue brief of the appellee-child filed in this Court and any other brief that may be filed by the appellee-child in this Court purporting to challenge the underlying judgment.

NANCY H. (Appellee-Mother)
By her counsel,

[counsel’s information]
Dated: November 3, 2014

