Note for Counsel (Model “Motion for Stay Pending Appeal” below Notes)
Stay Pending Appeal – Mass. R. App. P. 6(a) 

I.
YOU MUST FIRST GO TO TRIAL COURT, unless

A.
“Not practicable” (i.e., true emergency);

B.
Lower court has denied motion for stay; or

C.
Lower court has not given relief (i.e., not acted on motion)

II.
CONTENTS OF MOTION/MEMORANDUM

A. The word “Impounded” clearly displayed above or in caption.

B. All documents must conform to Mass. R. App. P. 20 as to form, regarding margins, type face, font, etc. 
C.
A 15-page limit is preferred.

III.
REQUIRED DOCUMENTS

A.
Cover letter, indicating that the proceedings in the lower court are impounded;

B.
Relevant parts of record (motions, memoranda, orders, etc. in trial court relevant to issue of stay);

C.
Motion to waive fees and costs, supported by current affidavit of indigency (note: although this is called a “Motion for Stay Pending Appeal” to the single justice, you are nevertheless docketing an “appeal,” and the client must pay the docketing fee unless waived)

C.
Certificate of Service

D.
E-filing required.

IV.
OPPOSITIONS ARE NOT REQUIRED
COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

DOCKET NO. ______

NORFOLK COUNTY (DEDHAM) JUVENILE COURT 

DOCKET NO. _____
Adoption of Charlie B.


MOTION FOR STAY OF TERMINATION DECREE

PENDING APPEAL
___________, appellant and mother (“Ms. _____”) of the subject child, Charlie B. (“the Child”), hereby moves this Court pursuant to Rule 6(a) of the Massachusetts Rules of Appellate Procedure to stay its order dispensing with her right to consent to the adoption of the Child pending resolution of the appeal. Ms. _______’s notice of appeal was timely filed on ____, 2014.  She moved in the trial court for a stay on ___, 2014, but the trial court denied the motion on ____, 2014.
Ms. ______ has meritorious issues for appeal, as set forth in detail below.  Further, failure to stay the order will do irreparable harm to Ms. ________’s efforts to preserve any relationship with the Child and maintain the status quo pending the appeal.  If the order is not stayed, the Department of Children and Families (DCF) may seek and obtain an adoption decree which may moot the instant appeal, effectively denying Ms. ________ her right of appeal.  

In further support hereof, Ms. ________ respectfully states as follows:

BACKGROUND
1.
DCF filed a Care and Protection petition regarding the Child on ______, 2013 in the Dedham Juvenile Court.  The Juvenile Court entered an order granting temporary custody of the Child to DCF on that date.  On ______, 2013, after the 72-hour hearing in this case, this Court granted temporary legal custody of the Child to DCF.

2.
Trial in this matter took place on _____, ______, and ______, 2014.  The Juvenile Court granted permanent custody of the Child to DCF and dispensed with Ms. _____’s right to consent to the Child’s adoption pursuant to G.L. c. 119, § 26.  

3.
Ms. ________ timely filed her notice of appeal on _____, 2014. She signed the notice of appeal and is actively prosecuting her appellate rights.  She asked the Juvenile Court for a stay pending appeal on _______, 2014, but the Court denied the motion on ______, 2014.
REQUEST FOR STAY PENDING APPEAL
Ms. ________ Is Entitled to a Stay of the Order Terminating Her Parental Rights Pending the Resolution of Her Appeal.

4.
Once a court of competent jurisdiction enters an order dispensing with the need to obtain the parents’ consent (and provided all other requirements are met), an adoption decree as to the subject child may be issued.  There is no automatic stay of the decree dispensing with consent under either G.L. c. 210, G.L. c. 119 or other applicable procedural rule.  See Adoption of Duval, 46 Mass. App. Ct. 916 (1999).  If a parent elects to appeal the decree, a stay pending appeal must be obtained by motion pursuant to Rule 6 of the Massachusetts Rules of Appellate Procedure. 

5.
Now that the decree dispensing with Ms. ________’s consent has been issued by the Juvenile Court, DCF may seek an adoption decree.  Although ordinarily DCF does not petition for an adoption decree during the pendency of an appeal of a decree dispensing with consent, there is no legal impediment preventing DCF from doing so.  Ms. ________ requires a stay of the Juvenile Court’s termination decree to ensure that DCF will not obtain an adoption decree during the pendency of the appeal.  An adoption may moot Ms. ________’s statutory (G.L. c. 119, § 27) and constitutional appellate rights.

A. Ms. _____ Will Raise Meritorious Issues on Appeal.

6.
In order to obtain a stay of a judgment pending appeal, Ms. _____, as moving party, must show that her appeal raises “meritorious issues.” Adoption of Don, 435 Mass. 158, 170 (2001) (citing Jones v. Manns, 33 Mass. App. Ct. 485, 492–93 & n.9 (1992)). “A meritorious appeal is one that is worthy of presentation to a court, not one which is sure of success.” Jones, 33 Mass. App. Ct. at 493 n.9. A meritorious claim has also been described as one that offers some reasonable possibility of success or one that is not frivolous. See Commonwealth v. Levin, 7 Mass. App. Ct. 501, 504 (1979) (quotations omitted).
7.
Ms. _____’s meritorious issues on appeal include the following:

a.

b.

c.

These issues are “worthy of presentation” to the Appeals Court, even if they are not guaranteed to be successful.  Levin, 7 Mass. App. Ct. at 504.  A stay is therefore warranted.
B. Ms. ______ Will Suffer Irreparable Harm if the Stay is not Granted.

8.
Ms. ____ will suffer irreparable harm if this Court does not grant a stay of its termination decree pending appeal.  Absent a stay, DCF may seek and obtain an adoption decree, thereby rendering Ms. ________’s appeal moot, permanently sundering the mother/daughter bond and trampling on Ms. ________’s statutory and due process rights.  Harm to the Child and DCF from a stay, meanwhile, is negligible.  The Child resides in her pre-adoptive home where she will likely remain for the duration of the appeal.  The granting of a stay will have little or no impact upon the day-to-day experiences of the Child.
9.
Ms. ____ will also suffer harm if a stay is not granted because _______ [explain harm]. 
C.
Ms. ________ Is Entitled to a Stay Based on Principles of Fundamental Fairness and Due Process.
 
10.
Ms. ________ must be granted the constitutional safeguards to which she is entitled in this action.  Parents have a substantive due process right to the care and custody of their children.  See Custody of Lori, 444 Mass. 316, 320-21 (2005).  The permanent destruction of the parent-child bond is a serious invasion by the State into the private domain of the family.  Parents whose families are torn asunder in adoption consent cases must be given due process, including the right to have this Court review the decisions of the Juvenile Court. 
11.
Due process therefore requires that this Court grant Mother a stay pending appeal. 

WHEREFORE, Ms. ________ requests that this Court stay the Juvenile Court’s ______, 2014 decree dispensing with her right to consent to the adoption of the Child pending the resolution of the appeal.

Dated: ______, 2014


____________






Appellant-Mother
By her attorney,

___________________________

Attorney’s name 
(BBO # _________)

Attorney’s address

Attorney’s telephone number
