COMMONWEALTH OF MASSASCHUSETTS

_______, ss.
_______ JUVENILE COURT


)

In re:
)
Docket No. _________
Emily Jericks
)


)
RESPONDENT MOTHER’S

)
MOTION FOR NEW TRIAL
Pursuant to Mass. R. Civ. P. 60(b)(6), Respondent-Mother, Christina Solidad (“Mother”), respectfully moves this Court to grant her a new trial on the grounds that her trial counsel provided ineffective assistance.  Trial counsel (a) failed to file motions in limine or otherwise object to inadmissible, prejudicial evidence; (b) failed to investigate facts and submit available evidence on Mother’s behalf; and (c) failed to marshal the evidence in Mother’s favor by failing to file proposed findings of fact.  These failures rendered his performance far below that of an ordinary fallible attorney.  Further, such failures prejudiced Mother because they changed the outcome of the case; ordinary lawyering would have enabled Mother to prevail.

In support of this motion, Mother states as follows, as supported by the attached exhibits and affidavits:  
Background
1. On June 1, 2012, the Department of Social Services (“DCF”) filed a care and protection petition on behalf of Elizabeth Jericks (DOB 1/12/1995), Rebecca Jericks (DOB 1/4/1995), William Jericks (DOB 11/14/2002), and Emily Jericks (DOB 2/9/2005).

2. On June 1, 2012 this Court appointed Attorney Paula Hartung to represent Mother.  (Docket sheet attached as Exhibit A).  
3. On June 13, 2012, Mother waived temporary custody hearing and the Court awarded temporary custody to DCF.
4. On October 16, 2012, the Court appointed separate counsel for Emily Jericks.
5. On October 31, 2012, Mother stipulated and the Court ordered an adjudication of unfitness as to Elizabeth, Rebecca and William.

6. On January 16, 2013, the Court dismissed the petition as to Elizabeth and Rebecca Jericks as they had reached eighteen years of age.
7. On February 27, 2013, Mother stipulated and the Court ordered adjudication that Mother was unable to assume care and custody as to William Jericks and Emily Jericks and ordered the children committed to DCF.
8. On April 5, 2013, DCF filed a notice of intent to seek a decree to terminate parental rights.
9. On August 20, 2013, the Court vacated Attorney Hartung’s appearance and appointed Stephen Cummerbund as Mother’s successor Trial counsel.
10. On September 4, 2013, Attorney Cummerbund moved to continue the termination trial “to a date that is convenient to the Court.”  (Motion to Continue Hearing attached as Exhibit B).  The motion did not specify anticipated time necessary for adequate trial preparation. 
11. On that date, the Court continued trial to October 15, 2013.  Attorney Cummerbund did not object to the length of continuance.  
12. Attorney Cummerbund filed no motions in limine on behalf of Mother.  He has stated that as a result of the short continuance, he had insufficient time to prepare and submit motions in limine on Mother’s behalf.  (Affidavit of Stephen T. Cummerbund attached as Exhibit C, para. 3).
13. On October 15, 2008, Attorney Cummerbund filed a witness list on behalf of Mother (attached as Exhibit D).  The October 15, 2013 list referenced and incorporated a prior list Attorney Hartung filed on October 23, 2012.  Attorney Cummerbund’s list omitted reference to a more recent and comprehensive list, the Amended Witness List Attorney Hartung filed on August 1, 2013 (attached as Exhibit E).  
14. Attorney Cummerbund’s potential witness list did not include Mother’s treating therapist, Linda Stangle, although she was listed on the August 1, 2013 list.  (Compare Exhibits D and E.)
15. Further, Attorney Cummerbund’s witness list did not include other potential witnesses from the August 1, 2013 Amended Witness List, including but not limited to Mother’s psychiatrist, Dr. Rahm Sugar, and Mother’s counselors at Riverside Day Treatment, Justine Gershon and Amy Gordon, who, as discussed infra, would have testified favorably to Mother’s mental stability, progress in treatment and prognosis. 
16. Mother, moreover, asked Attorney Cummerbund to call Dr. Sugar, Ms. Stangle and the Riverside Day Treatment Counselors as witnesses.  Mother also provided Attorney Cummerbund with documentary evidence in the form of letters from some of the above witnesses, AA attendance slips and urine screens, which Attorney Cummerbund did not submit at trial.  (Affidavit of Christina Solidad, attached as Exhibit F, paras. 2-5).  
17. Trial on the merits was held on October 15, 16, 29 and 30, 2013.  Aside from his cross-examination of Mother and a three-sentence stipulation, Attorney Cummerbund offered no evidence on behalf of Mother.
18. On the last day of trial, October 30, 2013, DCF rested its case.  On that date, Attorney Cummerbund represented to the Court that he had ordered service of subpoenas on two witnesses, Kathleen Duplasse of Wayside Rape Crisis Program and Detective Martha Cohen of the Somerville Police, but that neither had been served properly and were not present.  (Cummerbund Affidavit, para. 5).  
19. Attorney Cummerbund has stated that service was not completed because the Notice of Assignment of Counsel form which he had provided to the constable was illegible.  (Cummerbund Affidavit, para. 5).  
20. Attorney Cummerbund also informed the Court that he had intended to call Mother’s adult children, William and Elizabeth Jericks as witnesses but neither was present in court that day.  (Cummerbund Affidavit, para. 6).  Attorney Cummerbund had not subpoenaed either.  
21. William Jericks, Mother’s adult son and former subject of the underlying petition, wanted to testify on behalf of Mother.  He was present for the first three dates of trial but did not attend the fourth as he as he had not received notes regarding his attendance at trial and could not have another unexcused absence from school.  (Affidavit of William Jericks, attached as Exhibit G, paras. 3-5).
22. Attorney Cummerbund has stated that he intended to mount a case-in-chief on behalf of Mother but was unable to do so as the trial ended abruptly.  (Cummerbund Affidavit, para. 4).  
23. Attorney Cummerbund moved at sidebar to continue trial in order to allow him to present witnesses and documents on Mother’s behalf.  The Court denied the motion and Attorney Cummerbund did not object.  (Cummerbund Affidavit, para. 7).
24. Instead, Attorney Cummerbund entered a three-sentence stipulation on Mother’s behalf indicating that that Mother had been seen at the Wayside Rape Crisis Program starting in February 2013, that Mother had disclosed her rape to DCF in May 2013 and that she had reported the rape to the Somerville police in July 2013 (Cummerbund Affidavit, para. 8; Stipulation of facts attached as Exhibit H).
25. Attorney Cummerbund ably conducted cross- examination of DCF’s witnesses and of Mother; his performance therein is not subject of this motion.  
26. Other than the stipulation of fact and Mother’s testimony on cross-examination, however, Attorney Cummerbund presented no evidence of Mother’s mental stability, sobriety, treatment, diagnosis, or prognosis in the eight months pre-dating trial, although numerous witnesses and documents were available in support thereof.
27. This information was crucial to Mother’s defense and its omission was critical to the outcome, as the Court based its findings and Orders on the concern that Mother, despite compliance with services, would remain unable to provide adequate parental care.  (Findings of Fact and Conclusions of Law In Support of Adjudication, Commitment Order and Order to Issue Decrees, pages 1, 30-31, Findings nos. 140-143, attached as Exhibit I).  As explained infra, the omitted evidence tended to prove the opposite.
28. In particular, the following evidence was available to Attorney Cummerbund:

(a)
William Jericks would have testified that at the time of trial, Mother was stable and able to provide Emily with more than adequate care; he and Mother had mended their relationship; and before his removal from Mother her older daughters had fabricated 51A reports against Mother and had pressured William to report allegations about Mother of which he either had no knowledge or knew to be false (William Jericks Affidavit) [Elizabeth Jericks has moved out of state since the trial and therefore is no longer available to testify];

(b)
Dr. Rahm Sugar would have testified that he has treated Mother continuously since June 2013; that throughout treatment she has been mentally stable, sober, and a responsible mother to her infant; that he diagnosed Mother with bi-polar disorder in fall 2013; that such diagnosis lends perspective to Mother’s prior psychiatric hospitalizations; and that since giving birth and completing breast feeding, Mother has begun a regimen of pharmacological treatment of bi-polar disorder (Affidavit of Dr. Rahm Sugar, attached as Exhibit J);
(c)
Linda Stangle, Mother’s ongoing therapist, would have testified to Mother’s compliance with therapy, issues addressed in treatment, Mother’s commitment to treatment and sobriety and her progress (Affidavit of Linda Stangle, attached as Exhibit K);

(d)
Justine Gershon, Riverside Day Treatment Norwood counselor would have testified to Mother’s commitment to sobriety and treatment, Mother’s active participation in the program and her value to the treatment community (Affidavit of Justine Gershon, attached as Exhibit L);

(e)
Amy Gordon, counselor at Riverside Day Treatment Upton would have testified that Mother consistently attended treatment, used the groups to the best of her ability and was open in Sugaring and receiving feedback.  (Letter dated September 7, 2013, by Amy Gordon, attached as Exhibit M).  [Ms. Gordon is unavailable to testify—since trial concluded she has left the employ of Riverside Day Treatment and her whereabouts are unknown];
(f)
Letter dated June 29, 2013, from Mary M. Norris, Caritas Good Samaritan Medical Center, confirming Mother’s successful completion of the NORCAP Lodge Intensive Outpatient Program (attached as Exhibit N); 

(g)
AA attendance sheets (attached as Exhibit O); and
(h)
Drug screens authorized by Mother’s primary care physician, Dr. Shuchi Gorda from April 26, 2013 through August 14, 2013, and a letter dated August 20, 2013, by Dr. Gorda indicating there was no medical reason to continue ordering such screens (attached as Exhibit P).
29. Upon entry of the stipulated facts, Attorney Cummerbund rested without mounting a case on Mother’s behalf (Cummerbund Affidavit, para. 9).
30. Thereafter, the parties entered mediation.  After its failure, Attorney Cummerbund did not file a motion to reopen the evidence.  
31. Attorney Cummerbund did not file proposed findings of fact and rulings of law on behalf of Mother, although all other parties did.

Discussion
The Court should grant Mother a new trial based on the ineffective assistance of trial counsel.
I.
Mother had a right to effective assistance of counsel.


Mother had a statutory and constitutional right to counsel in this case, see G.L. c. 119, § 29; G.L. c. 210, § 3; Department of Pub. Welfare v J.K.B., 379 Mass. 1, 2-5 (1979), and therefore the right to effective assistance of counsel, see Care and Protection of Stephen, 401 Mass. 144, 149 (1987); Adoption of Azizza, 77 Mass. App. Ct. 363, 368 (2010).  The standard for reviewing ineffective assistance claims, set forth in Commonwealth v. Saferian, 366 Mass. 89 (1974), is whether counsel’s conduct fell below that expected of an “ordinary fallible lawyer” and, if so, whether counsel’s performance prejudiced the client.  See Care and Protection of Georgette, 439 Mass. 28, 33, 33 n. 7 (2003).    
Here, trial counsel’s conduct fell well below that of an ordinary fallible lawyer and such failures prejudiced Mother’s defense of the case.

II. Trial counsel failed to file motions in limine or otherwise object to inadmissible, prejudicial material.
Attorney Cummerbund did not file motions in limine not as a matter of strategy but because he had insufficient time to prepare for trial.  (Cummerbund Affidavit, para. 3).  Attorney Cummerbund neither requested a time-specific continuance tailored to meet trial preparation needs, nor objected to the length of continuance granted by this Court.  His failure to file motions in limine resulted in the unqualified admission at trial of objectionable, inadmissible material that prejudiced Mother.  Further, Attorney Cummerbund failed otherwise to object to such evidence during its introduction at trial.  
Attorney Cummerbund failed to object to the following inadmissible, prejudicial evidence:

(a) . . .

(b) . . .

(c) . . .

(d) . . .

(e) . . .

(f) . . .

(g) . . .

[Then explain why admission of these records was prejudicial to the client.  What findings relied on that evidence that the judge could not have made without that evidence?  And how did those tainted findings influence a finding of unfitness/best interests of the child?

III. Trial counsel failed to competently investigate and present evidence of necessary defenses on Mother’s behalf.

Before proceeding with an action designed to sever family ties, DCF is required to make reasonable efforts to strengthen and encourage the integrity of the family.  Adoption of Lenore, 55 Mass. App. Ct. 275, 278 (2002).  A parent’s ability to follow service plans, to attend counseling programs, and to benefit from those programs are highly relevant considerations in the determination of fitness.  Petition of the Dep’t of Social Services to Dispense with Consent to Adoption, 399 Mass. 279, 289 (1987).  If a parent has participated in services and attempted to maintain regular and frequent visitation with his/her child and DCF, trial counsel is required to investigate and present evidence of the parent’s compliance.  Failure to do so amounts to ineffective assistance of counsel.  See Commonwealth v. Haggerty, 400 Mass. 437, 442 (1987) (failure to investigate the only defense a defendant has, if facts known to or with minimal diligence accessible to counsel support that defense, falls beneath the level of competency expected).

Generally, whether to call a particular witness is a strategic decision.  See Commonwealth v. Adams, 374 Mass. 722, 728 (1978).  “An attorney’s tactical decision amounts to ineffective assistance of counsel only if it was manifestly unreasonable when made.”  Commonwealth v. Martin, 427 Mass. 816, 822 (1998).  The critical inquiry in assessing counsel’s decisions is whether they were “informed and reasonable . . . in light of his over-all representation of the defendant at the trial.  Commonwealth v. Frank, 433 Mass. 185, 192 (2001).  In this case, Attorney Cummerbund’s decision not to call any witnesses on Mother’s behalf was neither informed nor reasonable.  See Adoption of Azizza, 77 Mass. App. Ct. 363, 369 (2010) (trial counsel provided ineffective assistance, in part, because he “let valuable witnesses and evidence sit silent” instead of calling witnesses to testify).
As acknowledged by Attorney Cummerbund, he intended to call at least four witnesses on Mother’s behalf.  He did not do so because the witnesses either were not properly served or were not served at all; thus, Mr. Cummerbund was not ready to present Mother’s case when called upon by this Court.  Mr. Cummerbund then did not object to the Court’s denial of his motion to continue, failing to preserve the issues on appeal.  As Mr. Cummerbund stated, his failure to call witnesses on Mother’s behalf was neither tactical nor strategic, but was due to his lack of readiness and to the “abrupt” end of trial.  
[Explain which witnesses were not called, what they would have said, what they would have contradicted, and why this was important.  Cite liberally to affidavits from those witnesses.  Explain how this information was not otherwise available to the court.  And explain why the absence of this information was prejudicial to the client – how did it make a difference to the outcome.]
IV.
Mother was prejudiced by trial counsel’s failures, and therefore Mother should receive a new trial.

Here, trial counsel’s many failures, as set forth supra, left Mother “denuded of a defense.”  Commonwealth v. Street, 388 Mass. 281, 287 (1983).  As detailed in the arguments above, “better work might have accomplished something material for [Mother].”  Commonwealth v. Satterfield, 373 Mass. 109, 115 (1977).  This is not a case where “arguably reasoned tactical or strategic judgments…are called into question.”  Commonwealth v. Rondeau, 378 Mass. 408, 413 (1979).  Trial Counsel had no strategic basis for failing to offer evidence, call witnesses, or present necessary aspects of Mother’s case.  In fact, trial counsel admitted that he had planned to offer a case in chief including at least some of the available evidence on Mother’s behalf, but simply did not, due to faulty subpoenas, lack of subpoenas, a denied motion to continue (to which denial trial counsel failed to object), and a failure to move to reopen the evidence.  See Azizza, 77 Mass. App. Ct. at 370 (trial counsel’s ineffective assistance required remand for new trial); Commonwealth v. Farley, 432 Mass. 153, 157-59 (2000) (reversing and remanding for a new trial where counsel provided ineffective assistance by failing to “advance the defendant’s case effectively through the use of evidence, testimony and argument at trial []”).

Here, trial counsel failed to investigate and/or present affirmative evidence regarding Mother’s mental stability, diagnosis, compliance with and progress in treatment.  Trial counsel also failed to rebut evidence presented by DCF regarding allegations made by Mother’s adult children about domestic violence.  This Court based nearly all of its findings on Mother’s history – virtually unaddressed and unrebutted by her trial counsel – of domestic violence and mental health issues.  
Trial counsel’s conduct fell far below that expected of an “ordinary fallible lawyer” and his performance seriously prejudiced Mother.  Ordinary lawyering would have enabled Mother to defend against DCF’s allegations of unfitness.  Accordingly, Mother should receive a new trial.  

Conclusion
For these reasons, Mother respectfully requests that this Court grant her:

(a) a new trial, and

(b) such other relief as is just and proper under the circumstances.

Christina Solidad
by her counsel,

Dated:
November 2, 2014

[Counsel]
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