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Here are a few things trial counsel should do if appellate counsel is raising ineffective assistance of counsel in a motion for new trial.
A. Withdraw and Seek Appointment of New Trial Counsel

B. Cooperate with Appellate Counsel

1. Talk to Each Other

(a) Be forthcoming with information

You have a duty to speak to appellate counsel about: 

· what you did, what you filed, and why

· who you called as a witness and why

· what you could have offered in evidence but didn’t and why

· who you could have called as a witness but didn’t and why

· legal theories you didn’t pursue, and why

· experts you didn’t hire, and why

· documents you didn’t seek, and why

· other actions that you chose not to take, and why

Note that appellate counsel may question you about all sorts of things, and you have duty to answer.  See Comm. v. Woodberry, 26 Mass. App. Ct. 636 (1988) (trial counsel has duty to provide appellate counsel with answers to questions regarding representation of client) 

(b) Never lie or cover anything up.

Don’t violate requirement of candor toward tribunal, and Rule of Prof. C. 8.4 (c) (prof. misconduct to engage in conduct involving dishonesty, deceit or misrepresentation).

2. Give Copies of File to Appellate Counsel

Give appellate counsel your entire file.  That includes:
· Exhibits and pleadings
· DCF records 
· Court Investigator’s Report(s)
· Your notes and your research (see Mass. R. Prof. C. 1.16(e))

Copy your entire file and give it to appellate counsel; or give originals to appellate counsel and have him/her copy it.

CPCS will pay either way.

3. Work with Appellate Counsel on an Affidavit

You must provide an affidavit for appellate counsel (but not for anyone else!).
Appellate counsel will draft it with your edits; when you are satisfied with its contents, you must sign it.

(a) Contents

· Factual and honest (what you did and didn’t do; why you did it or didn’t do it)
· No need to be a martyr or admit to ineffectiveness

· Explain if you had a strategy; admit you didn’t if you didn’t.
(b) Consequences of Failing to Provide Affidavit

If you don’t work together on an affidavit, sign it, or send it to appellate counsel, appellate counsel will file her own affidavit, which will include:
· her version of what you did/didn’t do
· her version of your absence of strategy for doing or not doing something (after all she doesn’t know your strategy because you didn’t tell her what it was), and 

· her story about how you didn’t cooperate with her (because she must explain to court why there is no affidavit from you).
(c) Differences of Opinion
If you and appellate counsel have a difference of opinion about what happened or how to write it, call CAFL Administration.  We’ll try to help you work it out.
C. Never Oppose the Client, Oppose the Motion for New Trial, or Help Adverse Parties
1. Don’t Talk to DCF/Other Counsel 

Not unless you have the client’s permission, appellate counsel’s permission, or a court order.

R. Prof. Conduct 1.6(b)(2) (Lawyer may reveal client confidences “to the extent the lawyer reasonably believes necessary to . . . respond to allegations in any proceeding concerning the lawyer’s representation of the client.”) 

“[I]n any proceeding” means in court or before BBO – not in general conversation. See Dorothy Anderson, “When Your Client Sues You, Are Your Lips Still Sealed?” http://www.mass.gov/obcbbo/lips.htm (Sept. 2003).
Filing of IAC claim does not give blanket permission for DCF to question you ex parte, or to get confidential info from you.  See Comm. v. Brito, 390 Mass. 112 (1983).
If other counsel pressures you, remind them of Rule of Prof. C. 8.4 (It is professional misconduct for a lawyer to (a) violate or attempt to violate the [Rules], knowingly assist or induce another to do so, or do so through the acts of another.)
2. Don’t Come to Court to Defend Yourself 
Don’t:

· show up at hearing on motion for new trial unless appellate counsel requests it or you are subpoenaed by the court or another party.

· speak to the judge off the record or in camera.
· make any oral proffers to court about your performance.

· volunteer to appear as witness at DCF’s or another party’s request

Do:

· volunteer to appear at your client’s (and appellate counsel’s) request.

· insist on a subpoena if another party wants you to appear.

3. If You Are Subpoenaed
(a) Appear 
Ask appellate counsel to request that the courtroom be cleared.
(b) Speak about Case only to your Former Client’s Appellate Counsel

See 2 above.

(c) Testify Honestly 
It is much better to disclose under oath what you did and didn’t do than to have inconsistencies raised at the Appeals Court or with Bar Counsel.
(d) Be Careful of Confidentiality while on Stand
Being on the stand is not an invitation to violate client confidentiality or your other ethical obligations to the client.

Invoke attorney-client privilege as often as necessary.

Your breaches of confidentiality – even on the stand – should be limited to information necessary to respond to the actual IAC allegations. 
· R. Prof. Conduct 1.6(b)(2) (Lawyer may reveal client confidences “to the extent the lawyer reasonably believes necessary to . . . respond to allegations in any proceeding concerning the lawyer’s representation of the client.”) (emphasis added).  
· See Dorothy Anderson, “When Your Client Sues You, Are Your Lips Still Sealed?” http://www.mass.gov/obcbbo/lips.htm (Sept. 2003)]

· Comm v. Woodberry, 26 Mass. App. Ct. 636 (1988); 
· Comm v. Brito, 390 Mass. 112 (1983) (counsel must be careful to preserve confidences whose disclosure not relevant to claim of IAC)

If questioning by DCF/others goes beyond what is necessary to address the IAC allegations, assert client’s privilege.

If under court order, you have duty to comply.  See Mass. R. Prof. C. 1.6(b)(4).
If you have questions about how far to go answering questions from any attorney, ask court for recess to work with your client’s appellate counsel.  If you still have questions, ask for longer recess to call Bar Counsel.  See Dorothy Anderson, “When Your Client Sues You, Are Your Lips Still Sealed?” http://www.mass.gov/obcbbo/lips.htm (Sept. 2003)

4. Protect the Client’s File 

If DCF subpoenas client file:
· Alert appellate counsel.

· Object on attorney-client privilege and work-product grounds.

· Ask court to limit turnover of file to only those issues that directly address the IAC claim

· Ask court to review subpoenaed documents in camera.

D. Review the IAC Materials on the CD

The CD has a folder entitled “Roles & Duties of Trial Counsel.”  The folder has several articles by some very smart criminal defense attorneys who have given this issue considerable thought.  This memorandum is largely based on lessons learned from these materials.
E. Call CAFL Administration for Help
We will help you work with appellate counsel, deal with your former client, and avoid trouble throughout the IAC process.  We want to help.  
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