MEMORANDUM

To: 
Andy Cohen, Esq.

Fr: 
Intern

Re: 
Motion to File a Late Notice of Appeal 

Statutory Appeal Period; 14(b) Motion and 4(c) Denial

A. Statutory Appeal Period
Statutory appeal periods supersede the Rules of Appellate Procedure.  In Friedman v. Bd. of Registration in Med., 414 Mass. 663, 664-65 (1993), plaintiff physician, whose license was revoked, was denied review by a single justice for failure to file the appeal within thirty days as required under G. L. c. 30A, § 14(1) (1990).  The physician argued that his notice of appeal was not time-barred because the Mass. R. Civ. P. 60(b)(6) motion he filed stopped any statutory appeal period from tolling.  Id. at 665.  The full court affirmed the denial, noting that the filing was “not susceptible to extension except in limited circumstances…provided in the statute.”  Id. at 666.  A statutorily defined appeal period cannot be altered by a competing and contradicting rule of court. 

Similarly in E. Energy Corp. v. Energy Facilities Siting Bd., 419 Mass. 151, 152-53 (1994), the court affirmed the dismissal of petitioner’s appeal to the single justice as untimely, holding that filing was required within twenty days in accordance with G. L. c. 25, § 5 (1992).  Eastern Energy argued that Mass. R. App. P. 4(a) granted another party the right to appeal within fourteen days following an initial party’s timely notice of appeal; in this case, appeals were timely filed by two party opponents.  Id. at 154-55.  The court rejected this argument: “To apply rule 4(a) to this situation would contradict the provisions of G. L. c. 25, § 5, which specifically govern the timing of appeals.”  Id.  (citing Friedman, 414 Mass. at 665).  

B. Mass. R. App. P. 14(b) Motion to Single Justice following Denial of Motion to File Late Appeal under Mass. R. App. P. 4(c)

Massachusetts Rules of Appellate Procedure provide for extensions of the appeal period through Mass. R. App. P. 4(c) and Mass. R. App. P. 14(b).  Under Rule 4(c), a trial court may permit a thirty-day extension of time to file a notice of appeal upon a showing of excusable neglect.  Commonwealth v. Trussell, 68 Mass. App. Ct. 452, 454 (2007).  A single justice or the full court can expand the time to file an appeal up to one year under Mass. R. App. P. 14(b).  Trussell, 68 Mass. App. Ct. at 454; Troy Indus. v. Samson Mfg. Corp., 76 Mass. App. Ct. 575, 581 (2010).  Although Trussell was a criminal proceeding, the court noted that in a civil case, Rule 14(b) provides for “extraordinary reasons [where] the party was unable to apply for a Rule 4(c) extension within the time allowed in that rule.”  68 Mass. at 454-55 (citing Bernard v. United Brands Co., 27 Mass. App. Ct. 415, 418 (1989)).  Rules 4(c) and 14(b) share a requirement for good cause.  Id. at 455.  

A party who is denied permission by the trial court under Rule 4(c) to file a late motion of appeal does not need to appeal that denial.  Rather, the party can ask a single justice to permit a late notice of appeal under Rule 14(b).  In Troy, the court held no error by the single justice in permitting enlargement of time under Rule 14(b) after the appellant’s Rule 4(c) motion was denied by the trial court.  76 Mass. App. Ct. at 583.  That the party was granted “two bites at the appellate apple” was not at issue.  Id.  The court cited Harvard Cmty. Health Plan v. Bd. of Assessors of Cambridge, 384 Mass. 536, 537 (1981), in which the appellant asked a single justice to enlarge time under Rule 14(b) without appealing the denial of the Rule 4(c) motion.  Troy, 76 Mass. App. Ct. at 583.  Rules 4(c) and 14(b) were not “mutually exclusive.”  Id. (citing Bernard, 27 Mass. App. Ct. at 418).  Accordingly, if a trial court denies a motion to extend the time to file an appeal under Rule 4(c), the party is “not limited to the appeal of such ruling as his sole remedy.”  Marnerakis v. Phillips, Silver, Talman, Aframe & Sinrich, 445 Mass. 1027, 1027-28 (2006).  A single justice may grant a Rule 14(b) motion despite a trial court’s denial of a motion under Rule 4(c).  Id.  (citing Bernard v. United Brands Co., 27 Mass. App. Ct. 415, 418 (1989)).  

The court in Marnerakis also acknowledged that Mass. R. App. P. 2 allows suspension of the rules to permit an untimely appeal upon a showing of good cause.  445 Mass. at 1028.  In Harvard, HCHP insisted on the dismissal of opponent’s appeal to a single justice under Rule 14(b) and Rule 2 for failure to appeal the Rule 4(c) denial, as a matter of procedure.  384 Mass. at 537.  The court affirmed the decision to extend the time period, reasoning that Rule 14(b) authorizes the single justice to enlarge the time period and Rule 2 gives the single justice “broad power to suspend requirements of any rule of appellate procedure.”  Id.  
However, if the party has appealed the denial of a Rule 4(c) motion unsuccessfully all the way to the Supreme Judicial Court, that party cannot then file a Rule 14(b) motion on substantially similar grounds.  Bernard, 27 Mass. App. Ct. at 418-19.
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