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Standards for Late Docketing of Appeals

The Massachusetts Rules of Appellate Procedure permit the trial court, upon motion by appellant, to enlarge the time for docketing an appeal for “cause shown,” meaning a sufficient legal reason.  MRAP 10(a)(3).  If appellant fails to comply with such rules, the trial court may, upon motion by the appellee, dismiss the appeal upon a finding of inexcusable neglect.  MRAP 10(c).  However, if the time for docketing has already expired, the appellate court or single justice has the discretion to enlarge the time upon a showing of “good cause.”  MRAP 14(b).  Ultimately, it is the responsibility of appellant to expedite the appeal.  MRAP 9(c).
There are no child welfare cases in Massachusetts that address enlargement of the time for docketing an appeal.

(a)
Good cause and excusable neglect.

Appellant may be granted leave to docket an appeal late if it demonstrates “good cause” based on case-specific facts and the circumstances surrounding the untimely docketing.  Lawrence Sav. Bank v. Garabedian, 49 Mass. App. Ct. 157, 162 (2000).  The standard for “good cause” is akin to “excusable neglect,” where the court looks to circumstances that are unique or extraordinary rather than a “garden-variety oversight.”  Id. at 161; Feltch v. General Rental Co., 383 Mass. 603, 614 (1981).  Excusable neglect is not meant to cover excuses of mere carelessness, but rather to take care of emergency situations.  Feltch, 383 Mass. at 614.  Determination of excusable neglect requires a case-by-case assessment.  The court looks to several factors when considering excusable neglect, such as conscious disregard for procedural rules, prejudice to the other party and merit to the claim on appeal.  Tai v. City of Boston, 45 Mass. App. Ct. 220, 224 (1998). 
Opinions addressing “excusable neglect” in other phases of appellate litigation are informative on this issue.  Mere oversight or carelessness does not equal the concept of excusable neglect, although a good faith mistake made by counsel is generally permitted.  In re City of Fall River, 346 Mass. 333, 335 (1963).  For example, although notice of a final decree was timely received by the defendant corporation, through accident and mistake it did not come to the attention of corporate counsel until the filing deadline had expired.  Id. at 334.  Counsel’s prompt filing of the appeal after discovery of the error indicated a good faith mistake, and was not done to gain an unfair advantage.  Id. at 335; see also Dondis v. Lash, 277 Mass. 477, 482 (1931) (allowing late appeal where filing occurred only five days after deadline and rights of defendant were not adversely affected by the delay).
Although dismissal is the presumptive remedy for noncompliance, extension of the deadline should be granted if the error was not attributable to the appellant.  Hawkins v. Hawkins, 397 Mass. 401, 408 (1986).  This would unfairly punish a litigant for circumstances beyond his or her control.  Gilmore v. Gilmore, 369 Mass. 598, 603 (1976).  However, appellant must demonstrate that such error was the cause of his or her failure to comply with the rules.  Id.  For instance, reliance on the clerk’s error caused appellant’s counsel to not file what he thought would be a duplicate trial transcript.  Mailer v. Mailer, 387 Mass. 401, 407-08 (1982).  Although counsel or his employee should have personally checked the docket, such neglect was deemed excusable.  Id. at 408.

Noncompliance by appellant, however, is a “serious misstep.”  Vyskocil v. Vyskocil, 376 Mass. 137, 140 (1978).  Specifically, appellant’s own failure to order hearing tapes crucial to her appeal, and her lack of sufficient reasoning as to why, prevented appellant from establishing excusable neglect.  Hawkins, 397 Mass. at 408.  Additionally, appellant’s letter notifying the court that transcripts had been ordered was not equivalent to the “certified statement” required by the rule.  McCarthy v. O’Connor, 398 Mass. 193, 199 (1986).  Although appellant had an opportunity to cure the violation before the motion hearing, her failure to pursue such relief was inexcusable.  Id.; MRAP 10(c).  


(b)
Meritorious claim.

Although appellant’s late docketing may be excusable, it still may not be permitted unless the issue raised contains a question of law presenting a “meritorious claim.”  A meritorious claim is one deserving of “judicial investigation and discussion,” but not necessarily one that is sure of success.  Tisei v. Bldg. Inspector of Marlborough, 3 Mass. App. Ct. 377, 379 (1975); cf. In re General Motors Corp., 344 Mass. 481, 482 (1962) (denying late filing of appeal because petitioner failed to raise a meritorious claim).  A genuine question of law or controversy in evidence must be presented to show a meritorious claim, unless the failure to timely docket is due to lack of notice by the court.  Tisei, 3 Mass. App. Ct. at 379. 
To prove a meritorious claim, a litigant must include in its motion a brief summary of all facts and legal issues involved in the appeal.  Id.  For example, in General Motors, counsel presented the argument that there was no probative value to the word “presumably” listed on a death certificate, because it made the cause of death “speculative” and lacked support for a compensation award.  344 Mass. at 483.

Noncompliance with procedural rules does not affect the validity of the appeal.  In fact, the court will generally enlarge appellant’s time to cure any error if the case presents a meritorious issue.  Id.; MRAP 10(c).  For instance, in Vyskocil, even though appellant failed to complete assembly of the record, she was allowed an extension of time to cure her neglect.  376 Mass. at 140.

(c)
Child welfare proceedings outside Massachusetts.
Child welfare cases outside of Massachusetts have failed to define excusable neglect and meritorious claims in the context of late docketing.  However, these terms have been defined in the context of untimely filing of appeals.  For instance, the District of Columbia requires appellants to demonstrate a lack of knowledge of entry of a judgment or extraordinary or unique circumstances, such as physical disability or unusual delay in the mail, to show excusable neglect.  In re AK.V., 747 A.2d 570, 574 (D.C. 2000).  Additionally, the “unique circumstances” rule has been adopted in situations were failure to comply is the result of reliance on an erroneous court ruling.  P.H. v. People, 814 P.2d 909, 911 (Colo. 1991); see In re A.J.H., 134 P.3d 528 (Colo. App. Ct. 2006).
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