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RE: 
Privilege against Self-incrimination in Child Welfare Proceedings
I. Questions Presented:
(a) During child welfare proceedings, may a parent assert the privilege against self-incrimination?

(b) If so, may the parent answer certain questions and not others?
(c) If the parent refuses to answer certain questions, will the rest of his testimony be stricken?
(d) May a negative inference be drawn from a parent’s refusal to answer certain questions?

II. Brief Answers:
(a) A parent may assert the privilege against self-incrimination if testifying during child welfare proceedings.  However, if a parent raises a subject during direct examination, his privilege is waived for cross examination as to that subject.
(b) A parent may assert the privilege only as to particular questions which seek information he believes may be used in subsequent criminal proceedings.  He cannot make a blanket assertion of the privilege.  
(c) It is a drastic measure to strike the entirety of a witness’s testimony, but the court has great discretion in striking any part of the parent’s testimony. 
(d) Yes, if a parent asserts his privilege, the court may draw a negative inference from his refusal to answer particular questions.  
III. Discussion:
(a) A parent may assert the privilege against self-incrimination if testifying during child welfare proceedings.  However, if a parent raises a subject during direct examination, his privilege may be waived for cross examination as to that subject.

i. Constitutional Bases for the Privilege against Self-Incrimination: The privilege against self-incrimination is guaranteed in the Fifth and Fourteenth Amendments to the United States Constitution. U.S. Const. amends. 5 & 14; Malloy v. Hogan, 378 U.S. 1, 8 (1964).  Article 12 of the Massachusetts Declaration of Rights provides that “[n]o subject shall . . . be compelled to accuse or furnish evidence against himself.”  M.A. Const. pt. 1 art. XII.
ii. Rules Regarding the Assertion of the Privilege in Civil Actions: A witness in “any proceeding, civil or criminal, administrative or judicial, investigatory or adjudicatory” may assert the privilege against self-incrimination.  Kastigar v. U.S., 406 U.S. 441, 444-45 (1972).  The assertion must be related to the witness’s “reasonabl[e] belie[f] that the information sought, or discoverable as a result of his testimony, could be used in a subsequent . . . criminal proceeding.”  U.S. v. Balsys, 524 U.S. 666, 672 (1999).  
The privilege applies generally only to testimonial evidence.  See, e.g., Oregon v. Elstad, 470 U.S. 298, 304 (1985) (“The Fifth Amendment, of course, is not concerned with nontestimonial evidence.”).  Physical evidence is not testimonial.  See, e.g., Commonwealth v. Conkey, 430 Mass. 139, 142 (1999) (“If evidence sought is real or physical evidence, such as hair and blood samples, voice exemplars, fingerprints, lineups, sobriety tests, or breathalyzer tests, art. 12 does not protect a person from having to provide such evidence.”). However, when admitted to show consciousness of guilt, conduct evidence is “always testimonial because it tends to demonstrate that the defendant knew he was guilty,” e.g., threat or intimidation of potential witness, attempt to commit suicide, refusal to turn over physical evidence, refusal to take field sobriety test, destruction of evidence, flight, altered appearance, and false statements.  Id. at 142 (internal citations omitted).
1. Waiver: If a witness testifies about incriminating matters and does not assert his privilege against self-incrimination, it is waived.  U.S. v. Monia, 317 U.S. 424, 427 (1943).  However, if a witness is compelled to testify, e.g., a parent called by DCF, the witness has no reason to assert the privilege until “testimony sought to be elicited will in fact tend to incriminate.”  Brown v. U.S., 356 U.S. at 156 (“He must be able to raise the bar at the point in his testimony when his immunity becomes operated.”).

“It is well-established that a witness, in a single proceeding, may not testify voluntarily about a subject and then invoke the privilege against self-incrimination when questioned about the details.”  Mitchell v. U.S., 526 U.S. 314, 321 (1999); Brown v. U.S., 356 U.S. 148, 156 (1958) (witness cannot testify on her own behalf and then assert the privilege during cross examination “on matters raised by her own testimony on direct examination.”).  A criminal defendant “has no right to set forth to [the factfinder] all the facts which tend in his favor without laying himself open to a cross examination upon those facts.”  Brown, 356 U.S. at 155 (internal quotation omitted).  When a witness testifies voluntarily, “certainly if he is a party, [he] determines the area of disclosure and therefore of inquiry.”  Id. at 155-156.  The witness, therefore, can face cross examination on those facts which he puts into dispute.  Id.
If a witness waives his privilege in regard to a particular topic, he does not waive his privilege as to all possible related topics. See Rogers v. U.S., 340 U.S. 367, 373-374 (1951); Hashagan v. U.S., 283 F.2d 345, 352 (9th Cir. 1960). See generally 3 Nancy Hollander et al., Wharton’s Criminal Procedure, §20:12, at 20-46 – 20-49 (14th ed. 2008) (explaining precedent in regard to waiver and related topics).  If a witness has testified regarding an incriminating matter, he has waived his privilege in regard to that matter; however, he has not waived the privilege in regard to testimony which might further incriminate him regarding other crimes.  Hashagan, 283 F.2d at 354.

iii. Right to confer with criminal counsel:  Despite the confidentiality of child welfare proceedings, the court should allow the parent to confer with criminal counsel about the exercise of the privilege. In re Ti.B., 762 A.2d 20, 30 (D.C. 2000). Not allowing the parent to confer with criminal counsel might compromise “the integrity of the proceeding.”  Id.  “Arbitrary or unjustified interference with a litigant’s consultation with counsel may also rise to the level of a due process violation if it impairs the litigant’s right to a fair hearing.”  Id. at 29.  

That the parent has counsel in the child welfare case does not mean his criminal defense counsel should be excluded.  The Court in In re Ti.B doubted whether the parent who had pending criminal charges would receive “fully informed advice and assistance” without the presence of his criminal counsel even though his counsel for the child welfare proceeding was present. Id.

(b) A parent may assert the privilege only as to particular questions which seek information he believes may be used in subsequent criminal proceedings.  He cannot make a blanket assertion of the privilege.
A witness cannot make a blanket assertion of the privilege to be excused from testifying generally.  Commonwealth v. Martin, 423 Mass. 496, 502 (1996).  “The privilege must be asserted with respect to particular questions, and the possible incriminatory potential of each proposed question, or area which the prosecution might wish to explore, must be considered.”  Id.  
The witness’s assertion of the privilege must be specific enough that the court can determine if the witness’s silence is justified.  Hoffman v. U.S., 341 U.S. 479, 486 (1951).  The court has the responsibility to determine if there is hazard of incrimination, the test for which is broad and favors the person invoking the privilege.  See generally id.  A judge may conduct an in camera hearing with the witness to ensure that the privilege has been asserted appropriately.  Martin, 423 Mass. at 504.  In care and protection cases where the judge is the factfinder, a parent may not want to divulge his reason for assertion.  The U.S. Supreme Court has instructed:
To sustain the privilege, it need only be evident from the implications of the question, in the setting in which it is asked, that a responsive answer to the question or an explanation of why it cannot be answered might be dangerous because injurious disclosure could result.  The trial judge in appraising the claim 'must be governed as much by his personal perception of the peculiarities of the case as by the facts actually in evidence.' 
Hoffman v. United States, 341 U.S. at 486.  Therefore, even in a care and protection case, the trial judge should be able to assess the appropriateness of the assertion.

(c) If a parent invokes the privilege on cross examination, the court has great discretion in striking any part of the parent’s prior testimony.  But it is a drastic measure to strike the entirety of a witness’s testimony.
A court may refuse to allow a witness to take the stand if the witness intends to claim the privilege as to essentially all questions.  See Billings v. State, 278 Ga. 833, 834 (2005).  Additionally, if a witness testifies on direct-examination but asserts the privilege to prevent all cross examination, all of the witness’s testimony may be stricken.  Lawson v. Murray, 837 F.2d 653, 656 (4th Cir. 1988).  However, striking a witness’s entire testimony is a drastic measure.   Id.  
In Lawson, the witness refused to answer relevant questions while attempting to proffer testimony which would exonerate his friend, the defendant.  Id.  Because the witness’s testimony in question was “so brief,” it would have been necessary to strike all of the testimony or none of it.  Id.  Due to the brevity of the testimony and his “trifling with the truth,” the entire testimony was stricken.  Id.
However, in child welfare proceedings, the parent’s testimony may be lengthier or concern issues other than pending or potential criminal charges.  The court should not strike the parent’s entire testimony when the parent asserts the privilege only as to particular, potentially incriminating questions.

To avoid the “unfairness created by the avoidance of full cross examination,” a reasonable remedy may be for the court to strike only portions of the testimony, “[e]ven when the witness refuses to answer questions relevant to matters at issue . . . .”  Lawson v. Murray, 837 F.2d at 656.  “When cross examination on material issues is curtailed because of a witness’ valid claim of privilege, however, the trial court, in its discretion, may refuse to permit that witness’s testimony.”  U.S. v. Gary, 74 F.3d 304, 310 (1st Cir. 1996).  
(d) If a parent asserts his privilege, the court may draw a negative inference from his refusal to answer particular questions.
i. Permissible Negative Inference: Child welfare proceedings are civil, not criminal.  A party in a civil case may assert the privilege against self-incrimination; however, the adverse party may then be entitled to have the court draw a negative inference.  Baxter v. Palmigiano, 425 U.S. 308, 318 (1976); Willingham v. County of Albany, 593 F. Supp. 2d 446, 452 (N.D. N.Y. 2006).   
The constitutional provisions which create the privilege do not forbid the drawing of an adverse inference when a party in a civil case refuses to testify “in response to probative evidence offered against them.”  Baxter v. Palmigiano, 425 U.S. at 318.  
[I]f evidence is material and competent except for a personal privilege of one of the parties to have it excluded under the law, his claim of the privilege may be referred to in argument and considered by the jury, as indicating his opinion that the evidence, if received, would be prejudicial to him. 
Lentz v. Metro. Prop. & Cas. Ins. Co., 437 Mass. 23, 26 (2002) (quoting Phillips v. Chase, 201 Mass. 444, 450 (1909)).  The court has discretion over whether a negative inference is “an appropriate response” from a party’s assertion of the privilege in a particular civil case.  Gannett v. Carp (In re Carp), 340 F.3d 15, 23 (1st Cir. 2003).  When a party asserts the privilege, any inference drawn must be reasonable under the circumstances.  Willingham v. County of Albany, 593 F. Supp. 2d at 452. 
Massachusetts has applied these rules to child welfare cases.  See Custody of Two Minors, 396 Mass. 610, 616 (1986).  In a civil action, “a reasonable inference adverse to a party may be drawn from the refusal of that party to testify on grounds of self-incrimination.” Id.  The court may draw a negative inference from a parent’s refusal to testify.  In re Care and Protection Summons, 437 Mass. 224, 235 (2002); Custody of Two Minors, 396 Mass. at 618 (permissible negative inference from assertion of the privilege in care and protection hearing); Adoption of Nadia, 42 Mass. App. Ct. 304, 307 (1996) (permissible negative inference from father’s not testifying at termination of parental rights hearing).
For example, in Custody of Two Minors, the SJC commented that from parental silence, “the Court infers that they are not able or willing to express themselves as capable of giving the love and care their children need.”  396 Mass. at 616; cf. In Re Antj.P, 812 A.2d 965 (D.C. Ct. App. 2002)(negative inference can be drawn from father’s silence, even though he was present, because the lower court could not determine nature of his relationship with child and court properly found that father was disinterested in relationship with child).

The father in Care and Protection of Quinn had pending criminal charges for physical abuse of a child.  54 Mass. App. Ct. 117, 119 (2002).  He chose not to testify at a care and protection trial for fear of incriminating himself.  Id.  The judge informed the father that, if he testified, he could be cross examined “on any relevant issue and that, if he asserted the privilege, his testimony would be stricken.”  Id. at 119.  The judge seemed to put the father in an impossible position: he could testify about his parenting abilities, but, if he did so, the physical abuse allegations were fair game.  Id.  According to the trial court, without the father’s testimony about his parenting abilities, there was no evidence to rebut DCF’s evidence that the children were not in danger with him.  The father refused to testify and he was consequently adjudicated unfit.  Id. at 120.  The Appeals Court affirmed.  It acknowledged that parents could assert the privilege in a care and protection case, but noted that the factfinder can properly draw a negative inference from the parent’s choice not to testify.  Id. at 121.
Quinn is consistent with the rule that, when a party places a topic at issue but will not permit full and fair cross on that topic, his testimony can be stricken.  See Gary, 74 F.3d at 310 and Mitchell, 526 U.S. at 321.  In Quinn, the father wanted to testify that his parenting was now free from violent behavior, and the court properly warned him that it would strike his direct if he asserted the privilege on cross.  Id. at 120.  The criminal charges against the father were “inextricably intertwined” with the issue of his ability to safely parent the child.  Id.  
In other cases, pending or potential criminal charges may not be so closely related to parenting ability.  In such cases, the parent should testify about his parenting ability but be conscious of asserting the privilege when necessary about the facts giving rise to the charges.  See Brown v. U.S., 356 U.S. at 156.    
ii. Burden of Proof: The failure of a parent to testify does not alone meet the department’s burden of proof. Custody of Two Minors, 396 Mass. at 616.  “No adverse inference can be drawn 

. . . unless a case adverse to the interest of the party affected is presented so that failure of a party to testify would be a fair subject of comment.” Id. (citing Mitchell v. Silverstein, 323 Mass. 239, 240 (1948)).  Accordingly, in child welfare proceedings, even if the court draws a negative inference from a parent’s silence, the DCF’s case must still be supported by clear and convincing evidence. Id. at 618; Adoption of Harriet, 29 Mass. App. Ct. 111, 114 (1990) (“[The Court] is entitled to demand that the department provide [‘evidence that is essential to support adequately the factual findings such cases require’] even in a parent’s absence.”). 
IV. Conclusion:

While testifying in child welfare proceedings, a parent may assert the privilege against self-incrimination in response to particular questions which the parent believes may elicit incriminating information.  The judge must evaluate whether the assertion is appropriate as to particular questions.  The testifying parent should be permitted to have criminal counsel present during the child welfare proceeding to assist him in asserting the privilege.  If a parent testifies about a particular subject without asserting the privilege, he has waived the privilege as to other questions on that subject.  If a parent chooses not to testify because of self-incrimination concerns, the court may draw a negative inference against that parent in response to probative evidence admitted against him.
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