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REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE REVIEWtc \l1 "REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE REVIEW
Appellant-father, Kieran D. (“Father”), hereby seeks leave to obtain further appellate review of the Barnstable County (Orleans) Juvenile Court’s judgment dispensing with his consent to the adoption of his daughter, Carmen D. (“Child” or “Kay”) (DOB ____), under G.L. c. 119, § 26.  The decision of the Appeals Court affirming the judgment, Adoption of Olivette, is attached to this application.
STATEMENT OF PRIOR PROCEEDINGStc \l1 "STATEMENT OF PRIOR PROCEEDINGS
On December 19, 2007, the Department of Social Services (“Department” or “DCF,” now the Department of Children and Families) filed a care and protection petition in Juvenile Court.  (RA. 1, 15).
  DCF alleged, based on statements by the Child, that Father sexually abused her in the shower.
Father challenged the Child’s competency several times before and during the trial.  (Tr. I:3, 4; IV:90, 91; VII:11, 13, 16; RA. 287-95, 310-13).  He moved to subpoena the Child as a witness (RA. 378; Tr. VI:125), to have the court voir dire her (RA. 6, 319), to have her examined to determine competency (RA. 287), and to have the court deem her incompetent (RA. 310).  The court (Torney, J.) denied all motions.  (RA. 7, 287, 336).  
DCF conceded that the Child was incompetent.  (Tr. IV:75; RA.311).  The court referred her to the court clinic for a competency evaluation.  The clinician did not specifically address the Child’s competency but determined that she was unavailable to testify in part because she could not understand the “wickedness” of lying.  (RA. 304; Tr. IV:18).  The court never voir dired the Child.  
DCF moved to have the Child’s hearsay statements admitted under G.L. c. 233, § 82.  The court heard this motion on March 18, March 25, April 6 and April 10, 2009.  (RA. 6, 350).  On June 8, 2009, the court ruled the statements admissible at trial and issued written findings (“§ 82 Findings”) on June 11, 2009.  (RA. 6, 9-44).  Trial took place on August 17, 18 and 24, 2009. (RA. 350).  Over Father’s objection, the court admitted the § 82 Findings.  (Tr. VI:3).  The court terminated Father’s parental rights on November 2, 2009 (RA. 7), and he timely appealed on November 13, 2009. (RA. 347-48).  The court issued “Findings, Adjudication, Commitment Order and Order to Issue Decrees” (“Findings”) on January 14, 2010.  (RA.7, 349-77).  
The Appeals Court affirmed the judgment on March 25, 2011 as Adoption of Olivette, No. 2010-P-858, 2011 Mass. App. LEXIS 415 (March 25, 2011).  (Addendum).
STATEMENT OF FACTS

Although the department referred this case to the District Attorney’s office (Tr. 5:19-20), Father has never been charged with any crime. (Tr. V:145; RA. 410).  He has no record of alcohol or illegal drug abuse.  (Tr. V:146; RA. 410-12).  As of trial, he had been employed full-time as a _________ for eleven years.  (RA. 410).    
He and the Child’s mother, Jaylinn D. (“Mother”, together “the Ds”), became foster parents through the Department in ___ (RA. 60, 411, 476) and fostered ___ children over three years.  (RA. 411, 475).  During that period, the Department had close contact with them, had no complaints about their parenting, and considered them “strong advocates” for their foster children.  (RA. 411, 475-76, 480, 482).
The last child placed in their home was Carmen D. (“Child” or “Kay”).  She was born on _____ to parents who neglected her.  (RA. 400, 423).  She was removed from her birth family in _____ and placed with the Ds on _____.  (Tr. IV:98; RA. 421, 423, 480; F. 72).
The Department and collaterals long suspected that Kay had been sexually abused in the home of her birth family.  Her mother had been raped at fourteen, and her father had been physically and sexually abused as a child.  (RA. 424-25).  Her biological sister, too, had been sexually abused.  (RA. 424-25, 482).  A known perpetrator of sexual abuse lived next door to the birth family (RA. 482), and he had been allowed access to Kay during unsupervised visits in her parents’ home. (RA. 58, 476).  Kay exhibited “boundary” problems from her earliest days in foster care.  (See, e.g., Tr. II:85, 160; IV:51-52, 66-67; RA. 68-69).  She underwent a sexual abuse assessment, the results of which are unknown.  (RA. 476, 482).
  Kay was legally freed for adoption in 2002 and the Ds adopted her in 2003.  (F. 72).  She “thrived” in their care according to her DCF adoption worker.  (RA. 421).  
On December 10, 2007, while the Child and her teacher, Ms. Vonn, were driving, the Child mentioned she wanted a “Baby Alive” doll for Christmas because she could nurse it.  (RA. 86)  Vonn told her that she had nursed her own children, which was “a great thing.” (Tr. I:11-12).  The Child told her that when she was a baby she “nursed from daddy’s pee pee.”  (RA. 86).  Vonn told the Child she “hoped” that was true.  (Tr. I:12).  Vonn informed the school psychologist who interviewed the Child and notified DCF.  (RA. 86).
At DCF’s request Father brought the Child to a Sexual Abuse Intervention Network (SAIN) interview at the District Attorney’s office.  (Tr. 5:19-20).  During the SAIN interview, the Child could not place the alleged sexual contact in time, saying at various points that it happened when she was a baby or when her mother was “at the store.”  (The Ds had already separated; Mother had been out of the home for over a year at the time of the SAIN interview.)  (RA. 90-91). The SAIN interview was not recorded.  (Tr. II:98).
After the interview, DCF told Father about the Child’s statements and removed her from his custody.  He denied that he had sexually abused her.  (Tr. V:31, 142; Tr. VI:124).  The Child was then subjected to an extended sexual abuse evaluation.  (Tr. I:55).  During the evaluation the Child hallucinated that the evaluator hit her.  (Tr. I:77, 78, 123).  The evaluator nevertheless determined that Kay had been abused by Father.  (Tr. VI:62; VII:19).  That evaluation, too, was not recorded.  (Tr. I:93-94).  Despite the evaluator’s determination, the District Attorney filed no criminal charges against Father.  (Tr. V:18, 145).  
After removal from her Father, Kay was determined to have an I.Q. of 48 (moderate mental retardation) and a functional age of four.  (F. 48; § 82 F. 45).  She had a history of dissociative seizures, and she continued to experience them after removal.  (Tr.I:75, 96, 164).  While in foster care, she made inconsistent statements about showering with her Father to a foster parent and several clinicians.  (Tr. I:65-66, 69; II:28, 130; VI:103).  She also told her foster mother that Father had not done anything to her.  (Tr. VI:111-12; RA. 255; § 82 F. 40).
Kay has lived in the _______ residential program since May 2009.  (RA. 150; Tr. V:104).  DCF has not found an adoptive home for her and says she is not ready for adoption.  (Tr. V:106; F. 84).
POINTS WITH RESPECT TO WHICH 
FURTHER APPELLATE REVIEW IS SOUGHT

tc \l1 "QUESTIONS FOR FURTHER APPELLATE REVIEW
I.  
A hearsay declarant must be competent before her statements are admissible under a hearsay exception.  Here, Father challenged the Child’s competency, a court clinician determined her to be incompetent, and DCF conceded her incompetency.  The Child had an I.Q. of 48, a history of hallucinations and dissociative seizures, and memory problems.  Did the Juvenile Court err in admitting her hearsay statements?

II.  The court found the Child “unavailable” under G.L. c. 233, § 82 because she would be harmed by testifying in front of her parents.  But courts can allow children to testify in chambers, with parents removed from the courtroom or with other accommodations, and a DCF expert testified that the Child would not be harmed if she testified with accommodations.  Did the court err in finding the Child “unavailable”?
III.
Experts and treating clinicians are not permitted to opine that a child is credible or was, in fact, sexually abused by a particular person.  Here, the court permitted DCF experts and the Child’s treating clinicians to testify that the Child was credible and had been sexually abused by Father.  The court relied on this testimony.  Was this error?

IV.
Parties have a right to rely on a judge’s representation that evidence admitted at a pretrial hearing will not be admitted at trial.  Here, the judge informed counsel that the evidence at the § 82 hearing would not be admitted at trial but later, over Father’s objection, admitted its findings from that hearing at trial and relied on those findings to terminate Father’s rights.  Was this error?

REASONS WHY FURTHER APPELLATE REVIEW IS APPROPRIATE
I. The Juvenile Court should not have admitted the Child’s hearsay statements under G.L. c. 233, § 82 because the Child was incompetent at the time she made the statements. 

Father repeatedly challenged the Child’s competency, but the court refused to conduct a voir dire or order a competency evaluation.  (Tr. I:3, 4; IV:90-91; VI:125; VII:11, 13, 16; RA. 6-7, 287-95, 310-13, 319, 336, 378).  This contravened well-established common law regarding witness competency.  “If the competency of a witness is placed in issue, it is the duty of the judge to examine into the question of [the witness’s] competency.”  Commonwealth v. Santos, 402 Mass. 787, 788 (1988)).
The facts of this case required the judge to conduct a meaningful voir dire or order a thorough competency evaluation.  Although the Child was eight when the case began, she had an I.Q. of 48 and a functional age of four.  (F. 48; § 82 F. 45).  She had a history of hallucinations and dissociative seizures (F. 49; § 82 FF. 31, 77; RA. 54), as well as memory problems.  (RA. 288, 292; Tr. I:120: VI:43).  DCF conceded that that she was incompetent.  (Tr. IV:75; RA. 311).  The court clinician opined that the Child could not understand the “wickedness” of telling a lie. (RA. 304; Tr. IV:18).  That should have resolved the matter.  See Commonwealth v. Corbett, 26 Mass. App. Ct. 773, 776 (1989) (affirming trial court’s determination that child witness was incompetent because she did not understand “wickedness” of lying or obligation to tell the truth).  The court nevertheless admitted her statements without voir dire or further evaluation.
 

The Appeals Court in Olivette held that § 82 does not require that a child declarant be competent at the time the statement is made.  Olivette, at *12.  The Court reasoned that, because § 82(b)(6) allows a child to be “unavailable” because of incompetence, the Legislature contemplated statements by incompetent children.  Id.  But this reading of the statute is incorrect and insufficient to show that § 82 was intended to derogate so extraordinarily from the common law.  Rather, § 82(b)(6) contemplates that a child might be incompetent at the time of trial, and thus unavailable.  A child might be competent when the statement is made but, because of illness, accident or deteriorating mental health, be incompetent by the time of trial.  Such an interpretation harmonizes the statute with long-standing common law regarding competency of live and hearsay witnesses.

II. The Juvenile Court erred in finding that the Child was “unavailable” because she could have testified outside the presence of her parents or in chambers without “severe trauma.” 

The declarant child must be found to be “unavailable” before her hearsay statements are admissible under § 82.  DCF may prove “unavailability” by showing that “testifying would be likely to cause severe psychological or emotional trauma to the child[.]”  G.L. c. 233, § 82(b)(5).  The court did so find (§ 82 R. 6; § 82 FF. 57-64), but it erred as a matter of law because it failed to consider alternative methods of taking the Child’s testimony.  Father asked that the judge use one of these alternative methods (RA. 336), but he refused to consider them.  (RA. 336).
The court based its “unavailability” finding on the Child testifying on the witness stand in front of her parents.  (§ 82 R. 6 & FF. 58, 62).  But in termination cases, children are not limited to testifying “formally.”  To avoid trauma, courts can position children or parents in the courtroom so as to avoid face-to-face confrontation, see Adoption of Don, 435 Mass. 158, 167-68 (2001); they can remove parents from the courtroom entirely, see Adoption of Roni, 56 Mass. App. Ct. 52, 55-57 (2002); or they can interview children in chambers, see Adoption of Kimberly, 414 Mass. 526, 535 (1993).  Such accommodations also apply to the “unavailability” requirement in the sexual abuse hearsay statutes.  See Opinion of the Justices to the Senate, 406 Mass. 1201, 1218-19 (1989).  
The judge found that an in camera voir dire was “inconsistent with the best interest of the [C]hild.”  (F. 121).  This was an error of law.  “Best interests” is not the standard for unavailability under § 82(b)(5).  The statute requires “severe trauma.”  

Moreover, it was also a clearly erroneous finding of fact because there was no evidence to support it.  The only witnesses who addressed accommodations for the Child either had no opinion about the potential harm or believed it would be minor.  When Child’s counsel asked Kay’s therapist whether an interview alone in chambers would harm Kay, she responded, “I don’t know whether that would be damaging to her.”  (Tr. II:54).  The Child’s psychiatrist testified (Tr. I:189-90) that harm could be avoided with a minor accommodation:

Murell:
. . . I don’t know if [testifying in open court] would be harmful, harmful.  I think it might be scary, but I guess what you mean by harm . . .

I don’t think it’s going to cause her a lasting scar, especially if she’s with somebody that she knows who’s supportive, you know, with her[.]
There was no evidence that the Child would have been harmed by speaking to the judge in chambers or in the courtroom outside her parents’ presence.  
The Appeals Court acknowledged that judges “ordinarily should consider whether any accommodations could minimize or eliminate possible harm” before finding the child “unavailable.”  Olivette at *26.  But it supported the trial judge’s decision based on testimony that the Child would be harmed if she were subject to cross-examination.  Id. at *26-27 & n. 17.
This reasoning cannot hold, because judges can bar cross-examination of children, and questioning by the judge in chambers (or even in open court) would not subject a child to cross-examination.  The trial court and the Appeals Court erred on this point.  The Child was not “unavailable.”
III. The Court erred in allowing experts and the Child’s treating professionals to vouch for the Child’s credibility, compare her to sexually abused children and testify that she was, in fact, sexually abused, and in relying on such testimony to terminate Father’s rights.
The trial judge allowed DCF’s experts and the Child’s treating clinicians to testify that the Child’s statements about sexual abuse were credible and that she was, in fact, abused by Father.  The judge also permitted them to compare the Child’s behaviors to those of sexually abused children.  Such “vouching” is impermissible.   This Court held in Care and Protection of Rebecca that it is reversible error to rely on such testimony in care and protection proceedings.  419 Mass. 67, 83 (1994) (vacating judgment based in part on judge’s reliance on vouching by experts as to credibility of children regarding sexual abuse). 

Expert testimony regarding the behavioral and emotional characteristics of sexually abused children is admissible under certain circumstances.  Commonwealth v. Federico, 425 Mass. 844, 847-48 (1997).  But experts cannot vouch for the credibility of the alleged victim. See Commonwealth v. Montanino, 409 Mass. 500, 504-05 (1991).  Experts cannot opine that the alleged victim was abused.  See Commonwealth v. Colin C., 419 Mass. 54, 60 (1994).  Experts also cannot compare the characteristics of the “usual” victim to those of the alleged victim in the case.  See Commonwealth v. Trowbridge, 419 Mass. 750, 759 (1995).  Such comparisons are even more problematic if the expert is the child’s treating clinician.  See Federico, 425 Mass. at 849.

Here, the judge allowed DCF experts and the Child’s treating clinicians to testify that she was credible, that she was abused by Father, and that her behaviors matched those of sexual abuse victims in general.  One DCF expert testified at the § 82 hearing that she “believe[d] there is little doubt that this sexual abuse occurred”.  (Tr. I:83-84).  At trial, the court similarly allowed her to vouch for the Child:
DCF:

. . . Do you believe that Kay was sexually abused?

Howard:
I do.

Father:
Objection.

Court:
Overruled.

(Tr. VI:37; Tr. VI:32).  The court also allowed a DCF expert to opine that Kay’s low I.Q. made it more likely she was telling the truth.  (Tr. VI:9-10). 
The Appeals Court held that admission of this testimony was erroneous.  See Olivette at *23.  However, it held such error to be harmless because the trial court stated that it did not credit any of the expert vouching.  See id. (F. 116, 118, 120).  
If the trial court’s findings were in fact devoid of reference to the vouching, the Appeals Court’s reasoning might be correct.  But that is not the case here.  The findings themselves show that the trial court relied heavily on the improper vouching.  In trial findings 44-49, 56 and 62 (RA. 359-61), and § 82 findings 33, 44, 49, 52, 55, 56 and 63 and Ruling 8d (RA. 19-28, 33), the court found the Child to be credible specifically based on opinions by DCF’s experts that the Child was credible or would not lie about sexual abuse.
  The judge boldly stated that he relied on the experts to determine the Child’s credibility.  (§ 82 F. 45, last sentence; RA. 23; F. 116; RA. 374).  This was an abdication of the court’s responsibilities.  The judge had no direct exposure to the Child; the vouching substituted for his own credibility determination.  This tainted the findings and led directly to the conclusion of unfitness. 
IV. The court misled counsel when it stated that the evidence at the § 82 hearing would not be admitted at trial but then admitted the findings from that hearing at trial and relied on them in its termination findings.

The trial court admitted its findings of fact from the § 82 hearing at trial over Father’s objection.  (Tr. V:3-4; VI:3).  This was error.  The court noted several times during the § 82 hearing that the hearing was not the trial, and that evidence admitted at the § 82 hearing would only be considered for that purpose.  (Tr. II:66, 72-73; Tr. III:4-5; Tr. IV:103).  DCF conceded at the start of the § 82 hearing that it was a “narrow hearing” on an evidentiary issue, and not the trial.  (Tr. I:36).  Father’s trial counsel relied on these representations.  (Tr. IV:59; V:3-4).
Due process requires that parties be heard in a meaningful manner.  See Dep’t of Pub. Welfare v. J.K.B., 379 Mass. 1, 4 (1979).  Father was not heard in a meaningful manner where he was misled by the court into believing that evidence taken at a pretrial hearing would not be admitted at trial (through admission of the findings from that hearing).  Moreover, the inquiry at the § 82 hearing – whether certain hearsay statements should be admitted at trial – is a different substantive legal inquiry than at trial – whether Father is unfit.  It is therefore improper and unfair to admit § 82 findings in a termination trial.  Cf. Commonwealth v. Love, 452 Mass. 498, 507-08 (2008) (hearing on motion to suppress and trial should not be combined because different rules, burdens and standards will confuse parties and judge and lead to unfairness). Even if the court had properly admitted the Child’s statements under § 82, only the statements themselves should have been admitted at trial, not the findings supporting the decision.  
This error was not harmless.  It misled the parties and tainted several of the termination findings.  (FF. 39, 40, 41, 46, 50, 53).  
The Appeals Court found no error in part because Father could have sought interlocutory review of the § 82 decision.  Olivette at *32.  But that reasoning is flawed.  A request for interlocutory review is not necessary to preserve evidentiary objections.  Father’s objections at trial were sufficient.  (Tr. V:3-4; VI:3).  Moreover, this Court has held that interlocutory review is inappropriate where normal appellate review is available.  See Planned Parenthood League v. Operation Rescue, 406 Mass. 701, 706 (1990).
 
V. The remaining findings do not support a conclusion of parental unfitness by clear and convincing evidence.

DCF’s case against Father was based entirely on allegation that Father sexually abused Kay in the shower.  Other than the improperly admitted hearsay, vouching and § 82 findings, there was no evidence Father abused or neglected Kay.  The remaining evidence showed that Father had no criminal record and had never been charged with any crime (Tr. V:145; RA. 60); had no substance abuse or significant mental health history (Tr. V:146; RA. 410, 412); had been approved and praised by DCF as a foster parent (RA. 60, 411, 475-76, 480-83); and had raised his other children without incident (RA. 416). 
Absent the improperly admitted evidence, there was insufficient evidence of parental unfitness to terminate Father’s rights.
CONCLUSION
For substantial reasons affecting both the public interest and the interests of justice, this Court should accept this case for further appellate review.  Dated: April 12, 2011
Respectfully submitted,

Kieran D., Appellant-Father
By his attorney,

_________________________
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� References to the Record Appendix are in the form “(RA. __).”  References to the transcripts are in the form “(Tr. [volume]:[page]).”  References to the judge’s “Findings, Adjudication, Commitment Order and Order to Issue Decrees” are in the form “(F. _)” for Findings and “(C. _)” for conclusions of law.  References to the judge’s § 82 Findings and Rulings are in the form “(§ 82 F. _)” and (“§ 82 R. _),” respectively). 


� DCF was well aware of the Child’s possible sexual abuse history; the information is in DCF’s adoption file.  (RA. 421-25, 472-83).  Nevertheless, DCF tried to keep Father’s attorney and the judge from seeing the file.  (Tr. II:160-68; IV:45-46, 95).





� Father preserved all objections at both the § 82 hearing and trial.  (RA. 320-32; Tr. V:9, 25, 28, 30, 41, 43, 60, 76, 79, 80, 132, 135; VI:59, 67-68, 71, 73). 


That the Child “testified” only as a hearsay declarant does not change the analysis; a declarant must be competent at the time she makes the hearsay statement for it to be admissible.  See Commonwealth v. Hurley, 455 Mass. 53, 64 (2009); 1 John W. Strong et al., McCormick on Evidence § 61 n. 3 (5th ed. 1999) (“[T]he competency standards apply to hearsay declarants as well as in court witnesses.”). 


  


� In one egregious example, the judge found that “Dr. Murell [the Child’s treating psychiatrist] found Kay to be a truthful child.”  (§ 82 F. 49; RA. 16).  In another, the judge quoted the court clinician who stated that he “does not believe [the Child] is capable of being creative with stories of a sexual nature.”  (§ 82 F. 63; RA. 28).  The court thus allowed experts to say the Child was incapable of lying about sexual abuse.    


� The Appeals Court also erred in holding that Father could obtain review under G.L. c. 231, § 118. Olivette at *31 n. 21.  Such review is not available for interlocutory decisions of the Juvenile Court.





