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REQUEST FOR LEAVE TO OBTAIN 
FURTHER APPELLATE REVIEW

In accordance with Mass. R. App. P. Rule 27.1, the Appellant-Father Richard Y. (“Mr. Y.”) seeks leave to obtain further appellate review of a Decree issued by the Boston Juvenile Court (_____, J.) (“trial court”), terminating his legal rights in respect of his children, Sarah, Julio, and Manuelo.
  The Appeals Court affirmed the trial court’s judgment in a decision dated June 26, 2014. 
STATEMENT OF PRIOR PROCEEDINGS

The Department of Children and Families (“DCF”) filed the underlying G.L. c. 119, § 24 petition on January 29, 2012.  Dec. 1.  On June 24, 2013, Mr. Y. stipulated that he was then unfit to parent the children.  Id.  
The hearing on the merits was held in the trial court in March 2014.  Id.  On May 3, 2014, the court entered decrees terminating Mr. Y.’s parental rights.  PH. 18, A. 12.  Because the court found that the children would suffer if their attachment to Mr. Y. were severed, the court determined that each child’s best interests would be served by having ongoing contact with him.  Record Appendix p. 73, ¶ 2.  The court made the same order with respect to the children’s mother, Ms. D.

Mr. Y. and Ms. D. appealed from the decrees.  On June 26, 2014, the Appeals Court affirmed the decrees.  No party is seeking a rehearing in the Appeals Court. 
POINT THAT SHOULD BE CONSIDERED

ON FURTHER APPELLATE REVIEW

Where a trial judge demonstrated bias in favor of the state agency that is seeking to extinguish a parent’s relationship with his children, should an appellate court remand the case for a trial that is fundamentally fair?
ARGUMENT
THE TRIAL COURT DEMONSTRATED BIAS AND DEPRIVED MR. Y. OF HIS RIGHT TO A FAIR TRIAL.


The trial court demonstrated bias in favor of DCF in evidentiary rulings and by ignoring DCF’s admission that it denied requests for some services in order to improve its chances of prevailing at trial.  Because the proceedings before the trial court were unfair, the decrees should be vacated.


A parent’s right to raise his children may be terminated only after his unfitness to parent those children is proven in a proceeding that meets the requirements of due process.  Santosky v. Kramer, 455 U.S. 745, 760 (1982).  Where, as here, a state that has removed children from the custody of their parents seeks to terminate parental rights, the parents’ “critical need for procedural protections” mandates that the state provide them with “fundamentally fair procedures.”  Id. at 753.  The judge who presides over such a case has an affirmative obligation to ensure that the proceedings are and appear to be fair.  Adoption of Tia, 73 Mass. App. Ct. 115, 122 (2008) (citations omitted).  The trial court violated this duty by demonstrating bias in favor of DCF.  

At the commencement of trial, Mr. Y. objected to the admission of a report prepared by a DCF social worker because she was not available for cross examination.  TR. V, p. 7, lines 5-11.  Mr. Y.’s lawyer explained that he could not locate the social worker because she no longer worked for DCF and DCF was prohibited from releasing her home address or other contact information to counsel.  See G.L. c. 66, § 10 (protecting personal information of current and former DCF employees).  The trial court overruled the objection, which no party responded to, because counsel did not subpoena the social worker.  Id, lines 12-24.  Where Mr. Y. had no way of locating DCF’s former employee, the court’s ruling was unfair.  

Also at the beginning of trial, Ms. D. offered as evidence letters that had been written by her therapist.
  No party objected. But the court excluded the documents as hearsay.  TR. V, p. 9, line 22 – p. 10, line 20.  While it is within a trial court’s discretion to “exclude irrelevant, cumulative, or repetitive evidence,” City of Boston v. United States Gypsum Co, 37 Mass. App. Ct. 253, 260-61 (1994) (citations omitted), the court did not exclude the evidence on any of those grounds.  Instead, the court advocated for the government by excluding evidence that, absent an objection by DCF or the children, should have been admitted and would have retained its “full probative force.”  Adoption of Kimberly, 414 Mass. 526, 534-35 (1993) (citations omitted).  The trial judge’s sua sponte exclusion of the proffered evidence demonstrated partisanship and violated the requirement that the court ensure that the proceedings are and appear to be fair. 


The trial judge also showed bias by ignoring a DCF social worker’s admissions that the agency withheld requested remedial services from the parents after September 2013.  In that month, DCF changed its goal for the children to adoption.  F. 61, A. 29-30.  In January 2013, DCF refused to increase the frequency of visitation, despite Ms. D.’s progress and stability, because permitting increased parent-child contact was not “normal procedure when the goal was adoption.”  A. 301.  In March 2013, DCF refused the children’s request for a parenting evaluation because the agency was seeking to free them for adoption.  TR. VI, p. 29, lines 1-8.  Around the same time, DCF refused to permit the children to reside with Ms. D. in a supervised program for women and children because, notwithstanding Ms. D.’s progress and stability, “[t]he goal was adoption, so.”  Id, p. 17, lines 3-18.

Parents and children have a greater need for protection where a state agency that has custody seeks to terminate parental rights, because with the initial order for custody the state acquired the “power to shape the historical events that form the basis for” its case against the parents.  Santosky v. Kramer, 455 U.S. at 763.  In recognition of that need, the appellate courts of the Commonwealth long have refused to permit DCF action to be outcome-determinative in termination of parental rights cases.  See Adoption of Katharine, 42 Mass. App. Ct. 25, 30 (1997) (historical refusal to permit bonding with substitute caretaker to be conclusive of parental unfitness grounded in concern that state could determine outcome of case by placing child in foster care).  Here, however, the trial court ignored -- and tacitly approved -- DCF’s manipulating services so as to ensure a better chance of prevailing at trial.

DCF has an obligation to use all reasonable efforts to “strengthen and encourage the integrity of the family before proceeding with an action designed to sever family ties.”  Adoption of Lenore, 55 Mass. App. Ct. 275, 278 (2002) (citations omitted).  To be fair, DCF did offer services to Mr. Y. and Ms. D. over a period of years before changing its goal for the children to adoption.  Soon afterward, however, Ms. D. made progress toward being able to parent the children, and she requested that DCF increase her contact with them or place them with her in a supervised program.  TR. VI, p. 17; A. 301.  DCF denied those requests and the children’s requests for parenting evaluations because granting them would frustrate DCF’s objective in the litigation.  TR. VI, p. 29.  The agency’s efforts to predetermine the outcome of its plea to terminate parental rights by withholding requested services is contravenes the policy of the Commonwealth set forth at G.L. c. 119, § 1.
  It also runs counter to several of the factors that a trial court must consider in evaluating whether to issue termination of parental rights decrees.  See G.L. c. 210, §§ 3(c)(ii), (iv), (v) & (vi) (court may consider certain acts or omissions by parent only if parent was offered or received services intended to enable her to care for child).       
Although courts generally will defer to an administrative agency’s decision-making, the rationale for doing so does not apply where the agency’s decision is in violation of its legal obligations.  Attorney General v. Sheriff of Suffolk County, 394 Mass. 624, 630-31 (1985).  Moreover, in view of the constitutional rights at stake in a termination of parental rights case –- rights belonging both to the parents and to the children –- a trial judge has an obligation to ensure that the individuals whose rights are in issue are afforded procedural protections and a fair process.  Santosky v. Kramer, 455 U.S. at 753; Adoption of Tia, 73 Mass. App. Ct. at 122.  
By ignoring DCF’s admission that it made decisions about parent-child contact and services solely to advance its goal of terminating Mr. Y.’s parental rights – and not to help reunify a family in need of support – the trial court breached that duty and denied all of the individuals involved their right to fundamental fairness.

CONCLUSION
The interests of justice and the public interest require that all state actors in a termination of parental rights case fulfill their legal obligations and ensure that the constitutional rights of the individual parties are protected.  This Court should grant Mr. Y.’s application.

Respectfully submitted,  




Richard Y.




By his attorney,




___________________________




[counsel]
July 13, 2014


CERTIFICATION OF COMPLIANCE
I hereby certify that this Application complies with the applicable requirements of Mass. R. App. P. 13, 20, and 27.1.
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[counsel] 
� Mr. Y. adopts the pseudonyms used by the Appeals Court.  He has appended a copy of the court’s Memorandum and Order Pursuant to Rule 1:28 to this Application.  References are denoted “Dec,” followed by the page number.





� Mr. Y. makes arguments that pertain to Ms. D.’s fitness because he took the position at trial that if custody were not returned to the couple, Ms. D. should be the Children’s sole custodian.


� “It is hereby declared to be the policy of this commonwealth to direct its efforts, first, to the strengthening and encouragement of family life [and] to assist and encourage the use by any family of all available resources to this end . . . .”  G.L. c. 119, § 1.
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