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I. FACTS

Ally Smith (“Child”), d/o/b 10/15/13, was removed from the custody of her mother, Jane Smith (“Mother”), pursuant to a department G.L. c. 119, § 24 petition for emergency custody.  At a 72-hour hearing held on June 1, 2014, the court granted the department emergency custody of Child.  The department gave Mother its complete file on February 5, 2015.  However, the department has not provided Mother with any documents from February 5th onward, despite several written requests.  Trial is in two weeks.  Mother is concerned that she will be unable to meaningfully participate in the trial without adequate discovery.  She intends to argue that if the trial proceeds despite the lack of discovery, it will violate her due process rights.  
II. QUESTIONS PRESENTED

1. Can Mother raise a colorable due process argument based on lack of discovery or delayed/incomplete turnover of the department’s file?

2. If so, what must trial counsel do in order to preserve the issue for appeal?
III. BRIEF ANSWERS
1. To date, no Massachusetts appellate court has found the denial of a discovery request, the department’s violation of a discovery order, or the department’s late turnover of discovery sufficiently prejudicial to warrant a reversal and remand.  However, case law from Massachusetts and elsewhere suggests that a failure by the department to produce its file could amount to a due process violation either by denying the party (a) an opportunity to rebut the department’s allegations, or (b) the effective assistance of counsel.  In addition, if trial counsel is denied access to potentially exculpatory evidence, appellate counsel may be able to argue that this constitutes a due process violation under Brady v. Maryland.
2. To argue on appeal that Mother was denied due process, trial counsel must preserve the issue.  Trial counsel must (a) object to the lack of discovery and raise the due process issue based on both opportunity to rebut adverse allegations and effective assistance of counsel; (b) explain the prejudice created by the lack of discovery; (c) move for a continuance; and (d) utilize any alternative remedy provided by the court while still objecting based on the remedy’s inadequacy. 
IV. DISCUSSION
1. The lack of discovery or delayed/incomplete turnover of the department’s file may constitute a reversible due process violation. 
Parents have a fundamental Fourteenth Amendment liberty interest in maintaining custody of their children.  See Care and Protection of Sophie, 449 Mass. 100, 104 (2007); Santosky v. Kramer, 455 U.S. 745, 758 (1982).  Removal of a child implicates constitutional rights of the highest order.  Care and Protection of Zita, 455 Mass. 272, 284 (2009).  When the State intervenes to terminate a parent-child relationship, due process requires notice and an opportunity to be heard at a meaningful time and in a meaningful manner.  Department of Pub. Welfare v. J.K.B., 379 Mass. 1, 4 (1979).  A meaningful opportunity to be heard requires the assistance of counsel.  See id.  It also requires that parents receive an opportunity to effectively rebut adverse allegations concerning child-rearing capabilities.  Brantley v. Hampden Div. of the Probate and Family Ct. Dept., 457 Mass. 172, 187 n. 21 (2010) (noting that the admission of significant hearsay may violate due process because it impedes the litigant’s ability to rebut the allegations against them); Duro v. Duro, 392 Mass. 574, 580 (1984) (holding that in order to effectively rebut adverse allegations, litigants must be provided with records of witnesses’ exact previous statements).
Lack of discovery
 may impede both the assistance of counsel and the parent’s opportunity to effectively rebut adverse allegations.  See, e.g., In re the Dependency of V.R.R., 134 Wash. App. 573, 586, 141 P.3d 85, 91 (Wash. Ct. App. 2006); In re B.D., 2009-Ohio-2299, 2009 Ohio App. LEXIS 2373, ¶ 67 (Ohio Ct. App., Lake County, May 15, 2009).  Therefore, the department’s failure to produce discovery may amount to a due process violation.  This argument has not yet been successful on appeal in Massachusetts.  However, Massachusetts case law and case law from other jurisdictions provide some guidance on what trial counsel must do in order to preserve the issue for appeal.  It also suggests that the Appeals Court may be amenable to this argument if properly preserved by trial counsel.  See Adoption of Iris, 43 Mass. App. Ct. 95, 100 n.8 (1997) (reversing on other grounds, chastising both the department for acting “inexplicably dilatory in meeting its discovery obligations” and the trial court for denying parents’ counsel’s request for a continuance).  
As set forth below, in order to preserve the issue for appeal, trial counsel must (a) object and raise the due process issue, (b) explain the manner and extent of the prejudice created by the lack of full opportunity for discovery, (c) move for a continuance, and (d) utilize any alternative remedy provided by the court while still objecting to its inadequacy.  
2. In order to preserve the issue, trial counsel must (a) object and raise the due process issue; (b) demonstrate prejudice, (c) move for a continuance, and (d) utilize all possible means provided by the court to mitigate the prejudice. 
Massachusetts due process challenges to the lack of discovery, or late turnover of discovery, have been unsuccessful due, in large part, to trial counsel’s failure to preserve the issue.  In order to preserve the issue for appeal, the trial attorney must object and raise the due process issue, explain the prejudice created by the lack of discovery, move for a continuance, and utilize other means offered by the court to mitigate the prejudice while still objecting based on its insufficiency.  
a. Trial counsel must object to the lack of discovery and raise the due process issue. 
To preserve the issue, trial counsel must object to the lack of discovery and raise the due process issue.  As a general rule, appellate courts will not consider a discovery issue raised in the first instance on appeal absent exceptional circumstances.  See Fidelity Management & Research Co. v. Ostrander, 40 Mass. App. Ct. 195, 201 (1996) (declining to consider appellant’s argument that she was denied her right to discovery because she did not raise the issue at the hearing on the motion for summary judgment).  Counsel must therefore object, arguing that the lack of discovery impacts the client’s opportunity to rebut the department’s allegations and to receive the effective assistance of counsel; that way, both issues are preserved for appeal.  
Sometimes an objection is not enough.  If the court responds to an objection by asking counsel to further explain the discovery request, or the legal basis for the discovery request, counsel must comply.  In Adoption of Lenore, the department failed to turn over part of its file.  55 Mass. App. Ct. 275, 277 n.2 (2002).  When the trial court was informed of this failure, it held a hearing to determine if the documents were needed.  Id.  At the end of the hearing, the judge informed counsel that, if he wanted the documents, he could submit a proposed order that included legal authority demonstrating his right to them.  Id.  Counsel failed to do so.  The Appeals Court ruled that, due to this failure, the issue had not been preserved for appellate review.  Id.
b. Counsel must explain how the lack of discovery or late turnover of discovery prejudices the client. 
Trial counsel must explain the prejudice caused by the lack of discovery or late turnover of discovery.  Counsel may demonstrate prejudice by arguing that he or she had insufficient time to adequately prepare.  However, if there was some time for counsel to prepare, the court may find no prejudice. For example, in Adoption of Daniel, Mother claimed she was ambushed by the department social worker’s testimony and did not have adequate time to prepare to rebut it.  58 Mass. App. Ct. 195, 204 (2003).  The Appeals Court rejected this argument in part because the social worker’s testimony was announced one month before it was actually given; Mother’s counsel thus had “ample time” to prepare for cross-examination.  Id.  The court further noted that, even if there had been a discovery concern, the social worker’s testimony was limited to a discussion of the foster parents.  Because Mother was not prevented from defending against any allegations of unfitness, she suffered no prejudice.  Id.  
Similarly, in Care and Protection of Amalie, the department failed to provide Mother with exculpatory documents.  69 Mass. App. Ct. 813, 821 (2007).  However, the documents were eventually produced and were considered by the judge in his decision.  Id.  Therefore, the court held that the late disclosure caused no prejudice.  Id.
c. Counsel must request a continuance. 

Trial counsel must also seek a continuance.  In Adoption of Daniel, the department called a surprise witness at trial and did not give Mother any discovery about that witness.  58 Mass. App. Ct. 195, 204 (2003).  Mother claimed on appeal that she had been “ambushed” by that witness’s testimony.  Id.  However, the Appeals Court rejected Mother’s argument because Mother’s counsel did not request a continuance.  Id; see also Commonwealth v. Giontzis, 47 Mass. App. Ct. 450, 460 (1999) (affirming conviction despite the prosecution’s surprise witness, because any prejudice to the defendant “could have been mitigated by a request for a continuance”). 
d. If the court designs an alternative method to ameliorate the parent’s need for discovery (or gives extra time to review late-produced discovery), counsel must take advantage of it but still object to the remedy as inadequate.
If the trial court provides the litigant with an opportunity to mitigate the discovery issue, trial counsel must utilize it and also object in order to preserve the issue.  In In re Alison M., the department failed to turn over any discovery prior to trial.  15 A.3d 194, 207 (Conn. App. Ct. 2011).  At trial, counsel moved for a continuance, which the court denied.  Instead, the court offered counsel the opportunity to recall any witnesses in two days and to schedule an additional day of testimony if needed.  Id.  Trial counsel failed to take advantage of either offer.  Id.  On appeal, the Connecticut Appellate Court viewed counsel’s failure as an indication that no erroneous deprivation had occurred, and therefore no remedy was required.  Id. at 209. 
While counsel must utilize all means provided by the court to mitigate the harm caused, he or she must also object to the means provided as insufficient.  For example, In re B.D., 2009 Ohio App. LEXIS 2373, at ¶ 52, trial counsel attempted to utilize the court’s remedy – a short recess to review the department’s file – but still objected to the late turnover of discovery at the recommencement of trial.  The Court of Appeals of Ohio held that this was sufficient to preserve the discovery issue on appeal.  Id. at ¶ 64.
e. Success – In re B.D.
The best example of a reversal based on lack of discovery is In re B.D., 2009 Ohio App. LEXIS 2373.  The Court of Appeals of Ohio reversed an order granting permanent custody to the department because of the department’s failure to turn over documents in a timely manner.  Counsel in B.D. took all of the issue preservation steps addressed in sections (a) through (d) above.   Counsel filed a timely discovery demand and sought a subpoena for the documents when the department failed to turn them over.  Id. at ¶ 9.  When the department produced the documents only one day before trial, counsel for Mother and Father moved for a continuance, arguing that they had insufficient time to properly prepare for trial.  Id. at ¶ 12.  The judge denied the continuance; instead, he ordered a two-hour recess and directed the parents’ attorneys to review the documents during the recess.  Id. at ¶ 13-14.  Both counsel reviewed as many documents as possible.  Id. at ¶ 20.  After the recess, both counsel objected to the recommencement and again moved for a continuance.  Id. at ¶ 17.  They explained how, despite the “solution” offered by the court, their clients were nevertheless prejudiced.  Id.  Counsel stated that they were only able to review one third of the documents provided, and that this rendered them insufficiently familiar “with the records for purposes of conducting full and meaningful cross-examinations of [department] witnesses.”  Id. at ¶ 52.
 
The Appeals Court of Ohio determined that trial counsel had done everything in their power to provide adequate representation to their clients.  Id. at ¶ 59.  The court accepted the appellants’ argument that “discovery of (and thus familiarity with) the remaining documents was imperative to the fairness and, perhaps more significantly, the constitutionality of the proceedings.”  Id. at ¶ 63.  According to the court, the limited opportunity afforded counsel to review the documents was undisputedly inadequate, that “counsel’s review of the evidence was sine qua non to satisfy due process,” and that “the trial court’s denial of the continuance acted to unreasonably and arbitrarily deprive appellants of their ability to fully protect their essential rights.”  Id. at ¶ 66-67.  The court reversed the judgment and remanded for a new trial.  Id. at ¶ 131.
f. Ineffective assistance of counsel: In re the Dependency of V.R.R. 
The lack, or late turnover, of discovery may also deprive a parent of the effective assistance of counsel.  In In re the Dependency of V.R.R., the court ruled that the late appointment of counsel in a termination case rendered his assistance ineffective, specifically noting the lack of adequate opportunity for discovery.  134 Wash. App. 573, 585, 141 P.3d 85, 91 (Wash. App. Ct., 2006). 
In V.R.R., counsel for Father was appointed the day before the trial.  Trial counsel moved for a continuance, stating that he was “unprepared and not able to effectively represent Father without a continuance.”  Id. at 579.  Trial counsel objected to the lack of discovery, explained the prejudice created by his inability to effectively assist his client, and moved for a continuance.  Id. at 579-580.  The trial court denied the motion.  Id.  At trial, only the department social worker testified.  Id.  Counsel for Father did not participate except to reiterate his objection and move again for a continuance.  Trial counsel stated: “I am unable and would not do an opening statement and would not do any cross examination … I have not received any discovery, haven’t spoken with any witnesses, haven’t received a witness list, have received absolutely nothing . . . I don’t believe that I could adequately represent Mr. Ramsey under these circumstances.”  Id. at 585 (quoting Father’s counsel).
 The Court of Appeals of Washington reversed the termination decree, noting that Father’s counsel “received no discovery, had no opportunity to review the documents identified by DSHS in the Notice of Intent to Admit, and had no opportunity to interview the witnesses listed by DSHS or to obtain an independent evaluation of Ramsey.”  Id. at 585.  Thus, Father’s counsel was unable to provide effective assistance.  Id. at 586.  Because the trial court’s denial of Father’s motion to continue deprived Father of the effective assistance of counsel, the court reversed the termination decree and remanded for a new trial.  Id.; see also In re B.D., 2009 Ohio App. LEXIS 2373, ¶ 65 (holding that the trial judge’s denial of the motion for a continuance was an abuse of discretion, because by touting the story of an “accomplished” criminal attorney who could win cases with no preparation, he had “invit[ed]” parents’ counsel to provide ineffective assistance). 
3. Exculpatory Evidence and Brady
If the department has failed to turn over exculpatory evidence, counsel may also be able to argue that there has been a violation under Brady v. Maryland, 373 U.S. 83 (1963).  In Brady, the defendant was convicted of capital murder and sentenced to death.  Id. at 84.  After the verdict had been returned and the judgment affirmed, the defense learned that the prosecution had withheld from the defense a statement in which Brady’s co-defendant had confessed to the homicide.  Id.  The Supreme Court upheld the Court of Appeals decision reversing the judgment and remanding for a new trial.  Id. at 90.  The Court held that, in criminal cases, the failure by the prosecution to turn over requested, material, exculpatory evidence to the defense is a violation of due process.  Id. at 87; Commonwealth v. Ellison, 376 Mass. 1, 21 (1978).  The Court reasoned that the goal of criminal proceedings – the administration of justice – requires fundamental fairness.  Id. at 87.  The State’s, failure to turn over exculpatory evidence violates that fairness requirement and the defendant’s due process rights.  Id.  
The Supreme Court has never addressed the applicability of Brady to civil cases.  See Justin Goetz, Hold Fast the Keys to the Kingdom: Federal Administrative Agencies and the Need for Brady Disclosure, 95 Minn. L. Rev. 1424, 1428 (2011).  In Massachusetts, Brady has not been applied in non-criminal contexts.  However, other jurisdictions have applied Brady in civil cases.  See In re GP, 679 P.2d 976, 993 (Wyo. 1984).
Due process may require the application of Brady to child welfare cases.  In In re GP, Father’s rights were terminated based in part on evidence that he had sexually abused his daughter.  679 P.2d at 988-989.  On appeal, Father claimed that the State had violated Brady by refusing to pay for a medical examination that would have shown that his daughter was a virgin.  Id. at 993.
  In its analysis of Father’s due process claim, the Wyoming Supreme Court emphasized the U.S. Supreme Court’s statement in Lassiter that “[a]pplying the Due Process Clause is . . . an uncertain enterprise which must discover what ‘fundamental fairness’ consists of in a particular situation by first considering any relevant precedents and then by assessing the several interests that are at stake.”  Id. (quoting Lassiter v. Dept. of Social Services, 425 U.S. 18, 24-25 (1981)).  Thus, while the court ultimately held that a medical examination would not have exonerated Father and therefore there was no error, the opinion suggests that fundamental fairness required applying Brady.  Id; See also Sperry & Hutchinson Co. v. FTC, 256 F.Supp. 136, 142 (S.D.N.Y. 1966) (presuming that due process in the civil context requires disclosure of exculpatory evidence because “[i]n civil actions . . . the ultimate objective is not that the Government ‘shall win a case, but that justice shall be done’”). 
In order to make a successful Brady argument, counsel must show that the department failed to turnover exculpatory evidence that could have changed the outcome of the case.  At trial, counsel should raise the issue, demonstrate prejudice, and seek a continuance.  In In re MM, Father claimed that the department’s failure to turn over exculpatory evidence had violated his due process rights under Brady.  202 P.3d 409, 412 (Wyo. 2009).  The court “assumed without deciding” that Brady applied and conducted a Brady analysis.  Id. at 415.  The court determined that the evidence in question was, in fact, disclosed, and that there was no prejudice because the department had presented it at the first day of trial.  Father thus had ample time to address it.  Id. at 415-416.  Additionally, the court cited trial counsel’s failure to request a continuance as support for its conclusion that there was no prejudice.  Id. at 417.  While the M.M. court ultimately concluded that there was no Brady issue, id. at 416-417, its analysis suggests that, to preserve the Brady issue, trial counsel must raise the issue, demonstrate prejudice, and seek a continuance. 
While the SJC has not addressed this question, it has a more relaxed, pro-defense standard for reversals for failure to turn over exculpatory evidence than the U.S. Supreme Court.  See e.g., Commonwealth v. Tucceri, 412 Mass. 401, 413 (1992).  Because of the SJC’s broader concern for fairness, see id. at 413, it may be amenable to a Brady argument in the child welfare context. 
4. Application to Jane Smith’s trial.
In order to adequately preserve the due process issue for appeal in the Jane Smith case, her trial counsel must object to the lack of discovery, raise the due process issue (as to Mother’s opportunity to rebut adverse allegations and her counsel’s ability to provide effective assistance), and move for a continuance.  In her objection and motion for a continuance, trial counsel must explain the prejudice caused to Ms. Smith from the lack of discovery.  That prejudice should relate directly to her opportunity to rebut the department’s allegations and to her counsel’s ability to represent her effectively.  If her motion for a continuance is denied, trial counsel should participate in the trial as effectively as possible while renewing her objection to the decision to proceed.  Furthermore, if the court offers a “remedy” for the lack of, or late, discovery, trial counsel must use that remedy while still objecting to its inadequacy.  
If Jane Smith’s trial counsel is able to preserve the issue for appeal, and if she is able to show that her client is, in fact, prejudiced by the lack of discovery, her due process argument has a chance of success on the merits. 
� Discovery in a Juvenile Court care and protection proceeding is governed by the Rules of the Juvenile Court.  The department must produce for each party a copy of its entire “social services file” within 30 days of commencement of the case or the department becoming a party.  Juv. Ct. Rule 9.A.  However, the department can withhold privileged material, work product, and identifying information about foster parents and § 51A reporters, subject to orders for further production.  Id.  All other discovery is available only by leave of the court.  Juv. Ct. Rule 9.B. 


� An additional example of demonstrating prejudice can be found in Rowan v. State of Alaska Department of Health and Social Services, 320 P.3d 1152 (Alaska 2014).  In Rowan, Father sought all records from the Alaska State Troopers and Anchorage Police Department pertaining to the children and parents.  Id. at 1154.  The court denied Father’s discovery motion citing language in the Alaska Public Records Act.  Id. at 1154-1155.  The Supreme Court of Alaska emphasized that the denial of the motion prejudiced Father by compelling him to decline to testify at trial.  Id. at 1157.  Father was concerned about a pending criminal trial and believed that testifying could be dangerous when he was unaware of the department’s evidence against him.  Id.  The trial court’s refusal to order turnover of the records reduced the number of favorable witnesses for Father’s case to one.  Id.  Although Father raised the due process issue, the Supreme Court ultimately remanded based on the language of the Alaska Public Records Act, holding that it did not bar turnover of the records Father sought.  Id. 


� The G.P. court adopted the reasoning of Bowen v. Eyman, holding that the State’s refusal to pay for a blood test that could have proven the defendant’s innocence was tantamount to a Brady violation.  In re GP, 379 P.2d at 992 (citing Bowen v. Eyman, 324 F.Supp. 339, 340 (D. Ariz. 1970)).
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