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Facts


“Robert” is the live-in boyfriend of the mother in a care and protection case.  He is not the legal or biological father.  However, he is the only father figure her children have ever known, and wishes to be a part of the proceedings as a “de facto parent.”  He also wants counsel appointed, and to seek custody of and/or visitation with the children.
Issues

1) What are the rules regarding “de facto parent” status in Massachusetts?

2) Does a “de facto parent” have standing to participate in a care and protection case?

3) Does a “de facto parent” have a right to counsel in a care and protection case? 

4) Is a “de facto parent” able to seek custody and/or visitation?

Brief Answers

1) A “de facto parent” is one who has no biological relation to the child, but has participated in the child’s life as a member of the child’s family, resides with the child and, with the consent and encouragement of the legal parent, performs a share of caretaking functions at least as great as the legal parent.  The “de facto parent” shapes the child’s daily routine, addresses his developmental needs, disciplines the child, provides for his education and medical care, and serves as a moral guide.

2) The SJC has yet to decide whether de facto parents have standing to participate in a care and protection case.  However, the term “custodian” in G. L. c 119, §24 and recent case law suggest that, under the right circumstances, a “de facto parent” will have standing.

3) Indigent “de facto parents” should be entitled to court appointed counsel in care and protection cases as “custodians” under G.L. c. 119, §§ 24 & 29.
4) Yes.  A “de facto parent” is entitled to visitation in order to preserve a parent-child relationship in the best interests of the child.  “De facto parents” can be granted custody only if the biological parent is unfit.  

Definition of “De Facto Parent”

There are four primary criteria for a person to qualify as a “de facto parent” in Massachusetts.  A “de facto parent”:  

· Has no biological relation to the child, but has participated in the child’s life as a member of the child’s family;

·  Resides with the child;

· Performs a share of caretaking functions at least as great as the legal parent with the consent and encouragement of the legal parent, including;

· Shaping the child’s daily routine; 

· Addressing his developmental needs;

· Disciplining the child;

· Providing for his education and medical care; and

· Serves as a moral guide.  

See A.H. v. M.P., 474 Mass. 828, 837 (2006); E.N.O. v. L.M.M., 429 Mass. 824, 829 (1999); Youmans v. Ramos, 429 Mass. 774, 776 n.3 (1999).  Once the court determines that an individual meets those criteria, the court must determine whether it would be in the best interests of the child to give that individual certain parental rights under the status of “de facto parent.”  See A.H., 474 Mass. at 837-38; E.N.O., 429 Mass. at 827; Youmans, 429 Mass. at 776.
In Youmans, the father of an eleven-year-old girl petitioned the court to terminate the guardianship held by the child’s maternal aunt and award legal custody to him.  429 Mass. at 775-76.  The probate court did so, but it also sua sponte awarded visitation rights to the aunt.  Id. at 776-77.  The aunt had cared for the child since infancy and had been her legal guardian since the child was six.  Id.  The court found that since the child had been under the care of her aunt, she had learned walk, talk, and to read.  Id.  Furthermore, the aunt arranged for her medical care; accompanied her to all of her appointments; oversaw her progress at school; took her to church every Sunday; and arranged for and participated in all of her extracurricular activities.  Id.  The child referred to the aunt as her “mom,” and to the aunt’s biological children as her “brothers” and “sisters.”  Id.  Therefore, using the ALI Principles of the Law of Family Dissolution, the Court found that the aunt was in every sense a “de facto parent” to the child.  Id.   

On appeal, the SJC ruled that the probate court had not violated the father’s liberty interests to raise his child without state interference.  Id.  The father had allowed a substantial mother-daughter relationship to develop between his child and her aunt.  Id. Therefore, the SJC ruled that the probate judge upheld his duty to act in the best interests of the child by awarding visitation to her “de facto parent.”  Id. 


The court further defined “de facto parenthood” in E.N.O v. L.M.M., 429 Mass. at 832-33.  In E.N.O., the birth mother’s same-sex former partner (“non-birth mother”) sought specific performance of the parties’ co-parenting agreement, which would allow the non-birth mother to adopt the child and assume joint custody.  Id. at 826.  The probate court awarded visitation to the non-birth mother, and the birth mother appealed.  Id.  


The SJC held that the non-birth mother was a “de facto parent” because she had lived with the birth mother and the child as a family, acting in all respects as an active parent, responsive to the child’s needs.  Id. at 892.  With the birth mother’s consent, the non-birth mother participated in raising the child, supported the family financially, and, while the birth mother was ill, assumed primary care for the child.  Id.  Furthermore, the birth mother encouraged the non-birth mother’s parental role by representing the non-birth mother as the child’s parent in her public dealings, authorizing her to make medical decisions for the child, designating her as the child’s guardian in the event of death or incapacitation, and having the child call her “mommy” and tell people he has two mothers.  Id. at 892-93. 


 While the SJC has utilized the ALI Principles of “de facto parent” to craft its definition, it has not adopted it.  The ALI defines a “de facto parent” as:

[a]n individual other than a legal parent or a parent by estoppel who, for a significant period of time not less than two years, lived with the child and, for reasons primarily other than financial compensation, and with the agreement of a legal parent to form a parent-child relationship, or as a result of a complete failure or inability of any legal parent to perform caretaking functions, regularly performed a majority of the caretaking functions for the child, or regularly performed a share of caretaking functions at least as great as that of the parent with whom the child primarily lived.

ALI Principles of the Law of Family Dissolution § 2.03 (2002).

The SJC reiterated its refusal to adopt the ALI definition of “de facto parent” in Care and Protection of Sharlene, 445 Mass. 756, 766-67 (2006).  In Sharlene, the husband of the child’s adoptive mother petitioned to be recognized as a “de facto parent” so that he could participate in a medical end-of-life decision for the child, even though he had been charged with causing the injuries leading to her comatose state.  Id. 

Under the ALI principles, Sharlene’s stepfather would have qualified as a “de facto parent.”  See ALI Principles of the Law of Family Dissolution § 2.03 (2002).  He had fulfilled the time and caretaking requirements laid out by the ALI principles with the consent of the legal parent.  Id.  However, the Court refused to grant him the status.  Sharlene, 445 Mass. at 766.  The SJC stated that, based on its previous “de facto parent” cases, such status “presumes that the bond between a child and a de facto parent will be, above all, loving and nurturing.”  Id. at 767.  Based on the allegation of abuse, Sharlene’s stepfather did not meet this standard; therefore, the Court decided it would not be in the child’s best interest to grant him the status of “de facto parent.”  Id. 
Standing in Care and Protection Cases

There is currently no statute or case that explicitly addresses the issue of standing for “de facto parents” in care and protection cases.  However, the term “custodian” in G.L. c. 119, § 24 (West 2008) and the SJC’s reasoning in Sharlene suggests that “de facto parents” may be entitled to standing in these cases.

Section 24 of chapter 119 provides:

The court may issue a precept to bring the child before the court, and shall issue a notice to the department and summonses to both parents of the child to show cause why the child should not be committed to the custody of the department or why any other appropriate order should not be made. A petition under this section may be brought in the judicial district where the child is located or where the parent, guardian with care and custody or custodian is domiciled. 

Chapter 119 does not define “custodian.”  However, Black’s Law Dictionary (9th ed. 2009) defines a “custodian” as “[a] person or institution that has charge or custody,” and further states, “[i]n reference to a child, a custodian has either legal or physical custody.”  Using this definition, a “de facto parent” would qualify as a custodian if she were still residing with and caring for the child when the care and protection petition was filed.
The SJC in Care and Protection of Sharlene also suggests that “de facto parents” would have standing in a care and protection case.  In Sharlene, the SJC stated, “[t]o recognize the petitioner as a de facto parent, in order that he may participate in a medical end-of-life decision for the child, is unthinkable in the circumstances of this case and would amount to an illogical and unprincipled perversion of the doctrine.”  445 Mass. at 768 (emphasis added).  In denying the stepfather the status of “de facto parent” the Court went on to state, “[b]ecause the petitioner has no legal or equitable status, as a de facto parent or otherwise, with respect to Sharlene, he has no right to participate in medical decisions affecting the child.”  Id. (emphasis added).  The italicized language suggest that, had the facts been more favorable to the step-father – that is, had “the circumstances of this case” been different – he might have enjoyed “de facto parent” status with standing to participate in the case.  Rather than looking to the specific facts of the case, the SJC could have held, as a per se rule, that “de facto parenthood” does not apply to care and protection cases.  It did not.
Other states have addressed the issue of standing for “de facto parents” in dependency cases.  For example, in In re Dependency of D.M., the Washington Court of Appeals extended standing to a “de facto parent” in a termination proceeding against a biological parent.  149 P.3d 433, 438-39 (Wash. Ct. App. 2006).  In D.M., a maternal aunt and her companion sought standing to participate in a hearing on the termination of parental rights of the children’s mother.  Id. at 437.  The aunt and her companion had once been granted non-parental custody of two children who were subjects of the dependency proceeding, but the order had since been vacated.  Id.  The trial court held that the two were no longer the children's legal custodians, nor were they the children's biological parents, adoptive parents, or “de facto parents.”  Id. at 440.  The Court of Appeals affirmed, but noted that, had they been found to be the “de facto parents,” they would have been granted standing.  Id.  

Similarly, a “de facto parent” was granted standing in dependency proceedings in In re D.K., 922 A.2d 929, 933 (Pa. Super. Ct. 2007).  A former guardian appealed a ruling denying him standing because he was not the biological father of either of the children.  Id.  He argued that he acted as guardian of the children prior to the dependency proceedings, acting in loco parentis for them for most of their lives.  Id.  Pennsylvania recognizes the status of in loco parentis, which “refers to a person who puts oneself in the situation of a lawful parent by assuming the obligations incident to the parental relationship without going through the formality of a legal adoption.”  Id.  The Superior Court held that a person standing in loco parentis to a child has the same right to standing as a parent in dependency hearings regarding the child.  Id. 

In In Re Brandon M., the California Court of Appeals affirmed a ruling that granted a non-biological parent the status of “de facto parent” during dependency proceedings against the mother.  63 Cal. Rptr. 2d 671, 680 (Cal. Ct. App. 1997).  After the mother’s three children were taken into protective custody, the father of the two oldest children sought the status of “de facto parent” to the youngest child in order to obtain custody.  Id. at 672.  The court granted the motion and awarded him a 90-day trial home visit.  Id.  The mother appealed, stating that because the children were members of a recognized Native American tribe, the Indian Child Welfare Act (ICWA) preempted the state-law status of “de facto parent.”  Id. at 674.  The Court of Appeals found that there was no conflict between any provision of the ICWA and the application of California’s “de facto parent” doctrine.  Id. at 679.  Therefore, the judgment was affirmed.  Id. 

However, the role of “de facto parents” in dependency proceedings was limited in In re B.F., 118 Cal. Rptr. 3d 561, 565 (Cal. Ct. App. 2010).   In B.F., the California Court of Appeals stated that, while “de facto parents” have standing to participate in dependency proceedings, their role is limited and they do not enjoy the same due process rights as parents.  Id.  The Court stated that “de facto parents” may be present at the hearing, be represented by counsel and present evidence, but only parents and children have the automatic right to receive reports and other documents filed with the court, as well confront and cross-examine social workers and other witnesses.  Id.  
Right to Counsel in Care and Protection Cases

“Whenever the Department of Children and Families or a licensed child placement agency is a party to custody proceedings, an indigent parent, guardian or custodian” of the child is entitled to appointed counsel if they are financially unable to provide one for themselves.  See G.L. 119, § 29 (West 2008) (emphasis added).  An indigent “de facto parent” might therefore qualify for appointed counsel as a “custodian” if she still resides with and cares for the child.

Further, the SJC has stated that the equitable powers of the court extend to protecting the best interests of the child even if the Legislature has not yet determined what the best interests would require in a given situation.  E.N.O., 429 Mass. at 827-28.  Under this reasoning, the court is empowered to extend the right to counsel to indigent “de facto parents” if doing so would serve the best interests of the child.  By not providing counsel to “de facto parents,” a child could be deprived of the only parent-child relationship the child has known, resulting in significant harm to the child.   See e.g., A.H., 474 Mass. at 837; E.N.O., 429 Mass. at 827-28; Blixt v. Blixt, 437 Mass. 649, 658-59 (2002); Youmans, 429 Mass. at 776.  

Visitation and Custody


A “de facto parent” may be granted visitation rights if it is in the best interests of the child.  See A.H., 474 Mass. at 837; E.N.O., 429 Mass. at 827-28; Youmans, 429 Mass. at 776.  Even if a biological parent is fit and retains custody of a child, a “de facto parent” may be granted visitation, even against the parent’s wishes.  See  A.H., 474 Mass. at 837;  E.N.O., 429 Mass. at 827-28; Youmans, 429 Mass. at 776.  The court’s granting of visitation against the wishes of the biological parent abridges that parent’s right to raise her child free from state interference.  See  A.H., 474 Mass. at 837-38;  E.N.O., 429 Mass. at 827-28; Youmans, 429 Mass. at 776.  However, a parent’s interest in her relationship with a child is not absolute.  E.N.O., 429 Mass. at 829.  A court can grant a “de facto parent” visitation against the wishes of the biological parent when the child’s best interest so require.  Id.  “What tips the scale is the best interests of the child.”  Id.
However, a “de facto parent” – like any putative guardian - may only be granted custody if the biological parent is unfit.  See R.D. v. A.H., 454 Mass. 706, 711-712 (2009); In re Guardianship of Estelle, 70 Mass. Ct. App. 575, 583-84 (2007). The Appeals Court addressed the issue of custody regarding “de facto parents” in Estelle.  In that case, a father moved to revoke the maternal aunt and uncle’s guardianship of his child.  Id.  The probate court initially created a co-guardianship between maternal aunt and uncle and father, and the father appealed.  Id.   The Appeals Court remanded to the probate court, holding that if the father was fit, he was entitled to custody.  Id. at 583-84.  If the father was fit and entitled to custody the probate court must then consider whether the uncle and aunt were “de facto parents” and whether the child’s welfare would be served by visitation.  Id.  

In R.D., the SJC held that a “de facto parent” could only be granted custody if the biological parent is unfit.  454 Mass. at 711-712.  In that case, a “de facto parent” petitioned for permanent guardianship.  Id. at 710.  The probate court ruled that while R.D. had been the primary caretaker of the child for a number of years and was a “de facto mother” to the child, the father had been consistently involved in the child’s life.  Id.  The court concluded that since R.D. had not proven that the father was an unfit parent, the father was awarded sole legal and physical custody.  Id.  The SJC affirmed.  Id. at 712.  Accordingly, only if the biological parents are found unfit in a care and protection proceeding could a “de facto parent” obtain custody of the child. 

Conclusion

Robert probably satisfies the definition of “de facto parent.”  He may be able to participate in the care and proceedings, as well as receive appointed counsel, as a “custodian” provided he resided with the children at the time the care and protection petition was filed.  Robert may be granted visitation rights if the court finds it is in the best interests of the children.  He may also be able to obtain custody of the children if the court finds that children’s biological mother is unfit.
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