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I. FACTS

Sarah Doe (“Child”), d/o/b 3/6/2007, was removed from the custody of her father, James Doe (“Father”), at a preliminary hearing on September 5, 2014.  Father was appointed an attorney on the day of the preliminary hearing.  However, one month later the court struck the appointment because Father had failed to complete the indigency paperwork.  Three days before trial, Father completed the necessary paperwork and counsel was re-appointed.  Counsel immediately moved for a continuance.  In her motion she noted the case’s long and complicated history and the need to sort through extensive records.  Additionally, counsel stated that she had not yet received a significant portion of the department’s case file.  The court denied the motion, and the trial proceeded.  The trial resulted in the termination of Father’s parental rights.  Father now appeals on the basis that he was constructively denied counsel due to (a) counsel’s late appointment and (b) counsel’s inability to prepare for trial because of the lack of discovery.  
II. QUESTION PRESENTED
Was Father constructively denied counsel, thus requiring reversal of the termination decree? 
III. BRIEF ANSWER
To make a successful constructive denial of counsel argument, Father must show that there was a complete breakdown of the adversarial system at a critical stage of the proceeding.  A complete breakdown occurs when the government’s case is not subjected to any meaningful adversarial testing.  Such a failure may occur due to (1) the actual denial of counsel; (2) complete failure of the attorney to mount a defense; or (3) circumstances that render the chances of effective assistance, even by competent counsel, “so small that a presumption of prejudice is appropriate.”  Poor lawyering amounts to the constructive denial of counsel when the parent’s attorney fails to subject the department’s case to any meaningful adversarial testing.  This failure occurs if the lawyer does not mount any defense of his or her client or concedes the only issues at play in the case.  The circumstances of trial may amount to the constructive denial of counsel if they would render it unlikely “that any lawyer, even a fully competent one, could provide effective assistance.”  Such circumstances are rare and exist only when counsel has no opportunity to prepare or to consult with the client.  In this case, Father was probably not constructively denied counsel, although it is worth arguing on appeal if trial counsel preserved it below.
IV. DISCUSSION
A. Basic principles of constructive denial of counsel.
Constructive denial of counsel occurs if there is a complete breakdown of the adversarial system at a critical stage of the proceeding.  Bell v. Cone, 535 U.S. 685, 697 (2002).  A critical stage is any stage in which either the accused’s essential rights may be effected, Mempa v. Rhay, 389 U.S. 128, 134 (1967), or the accused may need assistance addressing legal issues or “meeting his adversary.”  United States v. Ash, 413 U.S. 300, 313 (1973).  The Supreme Court’s decision in U.S. v. Cronic, 466 U.S. 648, 659 (1984), suggests three situations that may qualify as the constructive denial of counsel: (1) the denial of counsel at a critical stage of the case; (2) counsel’s complete failure to subject the government’s case to meaningful adversarial testing; and (3) although counsel is available, the circumstances of the trial would render even a competent lawyer so unlikely to provide effective assistance to the client that no inquiry into prejudice is warranted (such as the denial of the right to cross-examination).  Id. While constructive denial of counsel may occur due to poor lawyering or challenging circumstances, such structural errors are rare.  Commonwealth v. Valentin, 470 Mass. 186, 196 (2014); Johnson v. United States, 520 U.S. 461, 468 (1997).
Constructive denial constitutes a “constitutional error of the first magnitude” such that “no amount of showing of want of prejudice would cure it.”  Cronic, 466 U.S. at 659.  Thus, constructive denial is presumptively prejudicial and warrants an automatic reversal and remand.  Commonwealth v. Valentin, 470 Mass. 186, 196 (2014); see also Commonwealth v. Goodman, 60 Mass. App. Ct. 605, 609 (2004) (deprivation of right to counsel at critical stage of proceeding “so infringes on a defendant’s right to the basic component of a fair trial that it can never be considered harmless.”). 
1. Constructive denial of counsel must take place at a “critical stage” of the proceedings. 
Constructive denial of counsel can only occur at a “critical stage” of the proceedings.  Cronic, 466 U.S. at 659.  In criminal proceedings, a “critical stage” is any stage in which the “substantial rights” of the accused may be affected, Mempa v. Rhay, 389 U.S. at 134, or the accused may require aid in addressing legal problems or “meeting his adversary.”
  Ash, 413 U.S. at 313.  If counsel is absent during a phase of the proceeding that is not a critical stage, then no constructive denial has occurred.  See id.
There is no case law, in Massachusetts or elsewhere, as to what parts of a child welfare proceeding qualify as “critical stages.”  There is no question that a trial is a critical stage.  In A.P. v. Kentucky, 270 S.W.3d 418 (Ky. App. 2008), the mother’s counsel failed to appear (because of inclement weather) during the first day of trial, when two critical witnesses testified.  The appellate court vacated the decree without conducting a “harmless error” analysis.  See id. at 421.  The court noted that counsel had been denied at the most critical stage of the proceedings, and “emphatically insist[ed] that such a serious matter, possible loss of this elemental societal relationship between parent and child, requires complete deference to providing for all the parent’s due process rights.”  Id. at 421, 422.
Pre-trial hearings might also be “critical stages” in a proceeding.  In No Harm, No Foul? Why Harmless Error Analysis Should not be Used to Review Wrongful Denials of Counsel to Parents in Child Welfare Cases, Vivek Sankaran argues that every stage of a dependency proceeding should be designated as a “critical stage” under Cronic.  63 S.C. L. Rev. 13, 21 (2011).  Counsel is required in all pre-trial proceedings to aid parents in addressing legal questions and answering accusations.  Id. at 25; Massachusetts Committee for Public Counsel Services, Performance Standards Governing the Representation Of Children and Parents in Child Welfare Cases § 2 (CAFL 2015) (https://www.publiccounsel.net/cafl/wp-content/uploads/sites/7/2015/01/CAFL-Trial-Performance-Standards1.pdf).  Additionally, because records and findings from earlier proceedings may be used at trial, any errors by the court in those proceedings could lead to an erroneous termination of rights.  Sankaran, 63 S.C. L. Rev. at 21-22.  As Professor Sankaran explains, “[e]rrors such as an unnecessary removal, an unexplored relative placement, an inappropriate suspension of visits, or a false allegation of substance abuse or mental illness affect both short and long-term decisions in the case, the parties’ involvement in the case plan, and the relationships between parents and children.”  Id. at 23-24.  Therefore, an attorney’s presence at pre-trial proceedings is necessary to protect the parent’s fundamental liberty interest in maintaining custody of his or her child.  Id. at 25; see also Hughes v. Div. of Family Serv., 836 A.2d 498, 507-508 (Del. 2003) (acknowledging that a parent’s conduct between removal and termination is usually the factual basis for the termination, and “[i]f an attorney is only appointed to represent an indigent parent after the petition to terminate has been filed then [assuming the factual allegations are credible] the outcome is almost inevitable[.]”).
The denial of counsel at pre-trial stages of the proceeding must warrant an automatic remand because it is impossible to show the precise harm caused by the error.  63 S.C. L. Rev. at 35.  When counsel is not present at pre-trial proceedings the entire record is contaminated.  Id.  There can be no meaningful appellate review because the exact harm caused is unknown and the validity of the entire proceeding is called into question.  Id.; cf. Commonwealth v. Valentin, 470 Mass. 186, 210 (2014) (defining constructive denial as a fundamental defect that renders a criminal trial fundamentally unfair and an unreliable vehicle for determining guilt or innocence). 
Because Father may have been constructively denied counsel at trial, the remainder of this memorandum will address constructive denial of counsel at trial. 
2. Constructive denial of counsel is a complete breakdown of the adversarial system and may occur not only when counsel is actually denied, but also when (a) counsel fails to subject the government’s case to meaningful adversarial testing; or (b) circumstances of the trial render even a competent lawyer unlikely to provide effective assistance. 

a. Poor lawyering amounts to the constructive denial of counsel when the trial attorney mounts no defense or concedes the only issues at play in the case. 
Constructive denial of counsel is not merely bad lawyering.  Childress v. Johnson, 103 F.3d 1221, 1229 (5th Cir. 1997).  It exists when the trial attorney’s conduct fails to subject the State’s case to any meaningful adversarial testing throughout the entire trial.  Cone, 535 U.S. at 697.  This failure occurs if counsel does not mount any defense on behalf of his or her client, Childress, 103 F.3d at 1231, is not present during substantial portions of the trial, Javor v. United States, 724 F.2d 831, 832 (9th Cir. 1984), or concedes the only issues at play in the case.  U.S. v. Swanson, 943 F.2d 1070, 1074 (9th Cir. 1991).
Constructive denial of counsel occurs if counsel fails to mount any defense on behalf of his or her client.  In Bell v. Cone, the U.S. Supreme Court examined a defense counsel’s conduct during a capital sentencing hearing.  535 U.S. 385 (2002).  While defense counsel had cross-examined the prosecution’s witnesses, he called no witnesses of his own and waived his final argument.  Id at 685.  The defendant appealed, claiming he had been constructively denied counsel.
  Id. at 693.  The Court rejected this argument, holding that, in order for an attorney’s behavior to qualify as a constructive denial of counsel, he or she must have failed to mount any defense throughout the entire proceeding.  Id. at 697.  Because defense counsel in Cone conducted a cross-examination, his failure was not complete and, therefore, did not qualify as a constructive denial of counsel.  See also Valentin, 470 Mass. at 197 (holding that defense counsel’s decision to bring in a stand-in attorney during jury deliberations did not amount to a constructive denial of counsel because stand-in counsel was not completely unable to represent the client’s interests and did actively render some assistance); Childress, 103 F.2d at 1229 (noting previous Fifth Circuit cases in which counsel’s behavior did not amount to a constructive denial, including cases where counsel investigated some issues but not others, when counsel’s preparation was “somewhat casual,” or when counsel failed to pursue a jury challenge).
In contrast, in Childress v. Johnson, the court-appointed attorney representing Childress at the plea hearing engaged in no investigation of the facts and failed to advise his client on the applicable law, his rights, or the rights he would be giving up by pleading guilty.  103 F.3d at 1223.  The Childress court noted that the key distinction between ineffective assistance and constructive denial is the difference between a poor or haphazard attempt at a defense and a complete abandonment of a defense.  Id. at 1229-1230.  Childress’ counsel, the court held, provided no defense at all; as a result, Childress had been constructively denied his Sixth Amendment right to counsel.  Id. at 1231; see also Commonwealth v. Goewey, 452 Mass. 399, 405 (holding that appellate counsel’s failure to file a brief or give oral argument did not satisfy the defense’s right to an appeal, and that the defendant was constructively denied counsel because the “appeal was devoid of any advocacy on behalf of the defendant . . . [and] was not, as it should have been, an adversary process.”).
Similarly, in Commonwealth v. Alvarez, the court held that the conduct of the defendant’s appellate counsel amounted to a constructive denial of counsel.  69 Mass. App. Ct. 438, 441 (2007).  The appellate lawyer failed to file his brief on schedule and never disclosed his failure to the defendant.  Id. at 439.  Instead, counsel sent a letter to the defendant stating, “I am recommending that you voluntarily dismiss the direct appeal, as I have examined the transcripts of trial and can find no substantial error or issue to raise.”  Id.  Counsel also promised to file a motion for new trial based on the ineffective assistance of trial counsel but never did.  Id. at 440.  The Appeals Court held that Alvarez had been constructively denied counsel. In so holding, it cited Commonwealth v. Frank, a factually similar case in which the SJC had stated, “[i]n situations like that here, counsel’s failure was particularly egregious in that it essentially waived respondent’s opportunity to make a case on the merits; in this sense, it is difficult to distinguish respondent’s situation from that of someone who had no counsel at all.”  Id. at 441 (quoting Commonwealth v. Frank, 425 Mass. 182, 184 (1997)).
  
Counsel is also constructively denied if the attorney is not present for substantial portions of the trial.  In Javor v. United States, the defendant, who had been convicted of possession and sale of heroin, filed a writ of habeas corpus claiming that he was denied his right to counsel because his attorney had slept through significant portions of the trial.  724 F.2d at 832.  A magistrate conducted an evidentiary hearing and found that counsel was “asleep during a substantial portion of the trial, that he failed to participate when evidence against Javor was being heard, and that the judge was at times concerned about his inattentiveness.”  Id. at 833.  However, the magistrate concluded that the defense was “adequate” and there was no prejudice.  Id.  The Ninth Circuit reversed, and held that a sleeping lawyer was the equivalent of no counsel present at all.  Id. at 833-834.  The “evil” of lack of counsel, the court reasoned, lies in what the attorney did not do and cannot be measured by examining the record.  Id. at 835.  Therefore, prejudice cannot be evaluated and must be presumed.  Id. at 834-835.
Constructive denial of counsel may also occur if counsel appears to mount a defense but concedes the only issues at play in the case.  In U.S. v. Swanson, defense counsel called no witnesses and presented no case.  943 F.2d 1070, 1071 (9th Cir. 1991). While he did present a closing argument, his argument began with a concession that the evidence against his client was overwhelming.  Id. at 1071.  He also stated that he did not believe that the argument he was about to make “really overall comes to the level of raising a reasonable doubt.”  Id.  The Court of Appeals reasoned that, by conceding the “only factual issues in dispute,” defense counsel had not merely committed a negligent misstep but had abandoned the defense of his client and tainted the integrity of the trial.  Id. at 1073-1074. As a result, the court held that the defendant and been constructively denied counsel and reversed the conviction. Id. at 1074; see also Harding v. Davis, 878 F.2d 1341, 1345 (11th Cir. 1989) (presuming prejudice when defense counsel stayed silent throughout most of the criminal proceedings and then failed to object to the judge’s unconstitutional directed verdict against the defendant).

However, counsel’s concession of some issues (as oppose to all issues or the only issue) does not automatically result in a constructive denial of counsel. In Commonwealth v. Velez, the defendant argued that he had been constructively denied counsel because his counsel had pursued a strategy of “jury nullification,” conceding some of the charges and focusing instead on seeking lenient sentencing.  77 Mass. App. Ct. 270, 276 (2010).  The Appeals Court found that counsel’s behavior did not result in a complete lack of adversarial testing.  Id. at 278.  The court noted that counsel had both argued and preserved key issues, and that conceding guilt of a less serious offense can be an appropriate defense strategy.  Id. 
b. Circumstances of trial that render even a competent lawyer unable to mount an effective defense may qualify as the constructive denial of counsel. 
Constructive denial of counsel may occur when the circumstances of trial render even a competent lawyer unlikely to provide effective assistance.  Cronic, 466 U.S. at 569-660.  However, these circumstances are rare, see Commonwealth v. Valentine, 470 Mass. 186, 196 (2014), and limited to situations in which counsel did not have any opportunity to prepare or consult with his or her client.  See, e.g., Powell v. Alabama, 287 U.S. 45 (1932); Hunt v. Mitchell, 267 F.3d 575 (6th Cir. 2001).  Additionally, whether defense counsel had less time to prepare than the prosecution is not a relevant factor in a constructive denial analysis.  Cronic, 446 U.S. at 663. 
If counsel is appointed the day of the trial and has no opportunity to prepare or consult with his or her client, then counsel is constructively denied.  In Cronic, the Court cited Powell v. Alabama, 287 U.S. 45 (1932), as illustrative of circumstances that would render effective assistance unlikely.  460 U.S. at 659-660.  In Powell, the trial court appointed the entire Alabama Bar to represent the defendants but did not identify a lead attorney.  Id.  On the day of the trial, a lawyer from Tennessee appeared at the courthouse and told the court that he “had interest” in the defendants but could not represent them because he was not prepared.  Id.  The trial court nevertheless appointed him as lead counsel.  Id.  The Cronic Court stated that under those circumstances, the chances any lawyer could provide effective assistance were so small that it qualified as the constructive denial of counsel.  Id. at 660.  
The Cronic court contrasted Avery v. Alabama, 308 U.S. 444 (1940).  In Avery, defense counsel in a capital case was appointed only three days before trial, and the trial court denied counsel’s motion for a continuance.  Avery, 308 U.S. at 448.  The jury returned a verdict of guilty and a sentence of death.  Id at 449.  The defendant filed a motion for a new trial which was appealed to the U.S. Supreme Court.  Id. at 449-450.  The Supreme Court noted that “[t]he denial of opportunity for appointed counsel to confer, to consult with the accused and to prepare his defense, could convert the appointment of counsel into a sham.”  Id. at 446.  However, the Court also observed that “[t]he constitution nowhere specifies any period which must intervene between the require appointment of counsel and trial” and therefore a short time-period “standing alone” does not constitute a denial to the effective assistance of counsel. Id.  The Court held that, because the crime had occurred in a small town in which it was easy for defense counsel to investigate and interview witnesses, the circumstances were not sufficiently challenging to qualify as a Sixth Amendment violation.  Id. at 450-452.  In its explanation of Avery, the Cronic Court stated that these circumstances “did not make it unreasonable to expect that counsel could adequately prepare for trial during that period of time.” Cronic, 446 U.S. at 661.
Since Avery, some courts have held that defendants are not constructively denied counsel even when the defense attorney had a very short period of time to prepare a defense.  See, e.g., Fuller v. Sherry, 405 Fed. Appx. 980, 988-989 (6th Cir. 2010) (holding that appointment of new counsel eighty-eight minutes before jury selection was not constructive denial because previous counsel had identified the witnesses and evidence, counsel was extremely experienced, and the case was relatively uncomplicated); Craker v. McCotter, 805 F.2d 538, 543 (5th Cir. 1986) (appointment only minutes before plea not constructive denial where lawyer had time to explain agreement to client and had benefit of his partner’s investigation of case).  
However, other courts have distinguished Avery and found that longer periods, when combined with additional challenging circumstances, resulted in the constructive denial of counsel.  See, e.g., MacKenna v. Ellis, 280 F. 2d 592, 603-605 (5th Cir. 1960) (holding that defendant was constructively denied counsel where counsel was appointed five days before trial, the trial date was moved without notice and thus no witnesses were available, counsel was inexperienced, and counsel had an “equivocal” relationship with the district attorney’s office); Mitchell v. Mason, 325 F.3d 732, 741 (6th Cir. 2003) (holding that counsel had been constructively denied because even though counsel was timely appointed, counsel had been suspended from practice the month immediately before trial and had spent a total of only six minutes with the defendant); U.S. v. Morris, 470 F.3d 596, 601-602 (6th Cir. 2006) (holding that counsel was constructively denied because, even though counsel was assigned six days before trial, she did not receive complete discovery and was able to speak with the defendant only briefly in the public “bull pen” before making a plea decision). 
A disparity in the amount of time the prosecution had to prepare compared to the defense is not relevant to a constructive denial analysis.  In Cronic, the trial court appointed a young real estate lawyer as defense counsel in a complicated mail fraud case and gave him only 25 days to prepare for trial.  Id. at 659.  In comparison, the government had taken over four years to investigate the case.  Id.  The Supreme Court held that this was not a constructive denial of counsel because the needs of a defense are different from those of a prosecution.  Id. at 663.  The Court noted that, while in some cases the needs of a rebuttal may be equally as burdensome as those of a prosecution, there is not necessarily a correlation.  Id. at 663.  
On the other hand, lack of opportunity or time for client consultation before trial is a significant factor in a constructive-denial analysis.  In Hunt v. Mitchell, counsel was appointed the day of the trial without any preparation or time to speak with his client.  261 F.3d 575, 577 (6th Cir. 2001).  At the time of trial, the defendant had already been held for the maximum allowable ninety days.  Id. at 578.  The judge informed counsel that the defendant could either waive the time limitation or begin trial immediately.  Id.  Counsel requested ten minutes to speak with his client, but the judge denied the request and started the trial.  Id. at 579.  On a habeas review, the Sixth Circuit emphasized the importance of pre-trial consultation and the egregious nature of the trial court’s decision.  Id. at 583.  The court stated that such “an unreasonable and arbitrary insistence upon expeditiousness in the face of a justifiable request for a delay violates the right to the assistance of counsel.”  Id. (quoting Morris v. Slappy, 461 U.S. 1, 11-12 (1983)).   The court held that the refusal to allow consultation, combined with the lack of time to prepare, had resulted in the constructive denial of counsel.  Id. at 585.  See also Mitchell v. Mason, 325 F.3d 732, 741 (6th Cir. 2003), and U.S. v. Morris, 470 F.3d 596, 601-602 (6th Cir. 2006), discussed above.
B. Issue preservation

Federal and Massachusetts cases suggest that appellate counsel can raise constructive denial of counsel – at least with respect to poor or absent lawyering – even if the issue is not preserved below.  For example, in Hunt v. Mitchell, the Sixth Circuit, on a habeas review, reversed the Ohio Supreme Court’s decision that the defendant was not constructively denied counsel.  Hunt, 261 F.3d at 582.  The Sixth Circuit stated that the Ohio Supreme Court’s presumption – that the defendant had waived his right to a presumed prejudice analysis by failing to object at the trial level – was misguided.  Id.  The court, citing the Supreme Court’s decision in Powell, stated that “[b]y definition . . . a per se violation of defendant’s right to effective assistance of counsel does not require the defendant to preserve the error below.”  Hunt, 261 F.3d at 582.
  
Additionally, Massachusetts courts have reviewed claims of constructive denial of counsel, both on direct appeal and the denial of motions for new trial, even when the issue was not properly preserved.  See, e.g., Commonwealth v. Valentin, 470 Mass. 186, 210 (2014) (reviewing a claim of constructive denial of counsel due to trial counsel’s decision to send a stand-in attorney for jury deliberations even though the issue was not preserved at trial); Commonwealth v. Bacigalupo, 49 Mass. App. Ct. 629, 440 (2007) (reviewing on direct appeal defendant’s claim that the trial judge’s decision to answer a question from the jury without consulting counsel was a constructive denial even though defense counsel made no objection at trial).  In such circumstances, it is nevertheless better practice to raise a constructive denial of counsel argument via a motion for new trial, like an ineffective assistance of counsel argument, as many of constructive denial claims have been raised through motions for new trial. See, e.g., Valentin, 470 Mass. at 186; Commonwealth v. Frank, 425 Mass. 182, 182 (1997); Commonwealth v. Velez, 77 Mass. App. Ct. 270 (2010); but see Bacigalupo, 49 Mass. App. Ct. at 630. 
If counsel is constructively denied based on the circumstances of the trial, counsel should raise the issue at trial.  In Commonwealth v. LaChance, the SJC held that defense counsel’s failure to raise a violation of the defendant’s Sixth Amendment right to a public trial – a structural error warranting a presumption of prejudice – could not be raised if not properly preserved.  469 Mass. 854, 856 (2014).  Furthermore, the SJC in LaChance ruled that appellate counsel’s claim of ineffective assistance of counsel (based on trial counsel’s failure to object to the Sixth Amendment violation) could not be used to work around the preservation requirement.  Id. at 856-857.  
V. APPLICATION TO DOE MATTER
In order to make a constructive denial of counsel argument for Father, appellate counsel should argue that the trial court’s denial of the motion to continue rendered trial counsel unlikely to provide effective assistance.  Three days was not enough time to prepare for trial, especially in light of counsel’s inability to access and review all of the department’s documents.  As a result, trial counsel could not mount a defense, leading to the breakdown of the adversarial system.  While the Supreme Court held in Avery v. Alabama that three days was sufficient time to prepare, the Court emphasized that counsel in Avery had easy access to all necessary discovery materials.  Avery, 308 U.S. at 451-453.  Father’s case is arguably more akin to U.S. v. Morris because counsel was denied adequate discovery.  470 F.3d 596, 599 (6th Cir. 2006). 
Unfortunately, this argument may not be successful for several reasons.  First, it is unclear whether trial counsel preserved the issue below, and LaChance suggests that constructive denial claims based on circumstances should be preserved (at least through a motion for new trial).  469 Mass. at 856.  Second, although trial counsel was unable to review all of the discovery material, she was able to review parts, and it is unclear whether she was unable to review crucial documents.  More importantly, trial counsel had three days to consult with her client and plan a strategy, while in Morris, the court emphasized that counsel was only able to speak with the defendant for a few minutes in a public place.  Id. at 601.  The SJC has emphasized the “rare” nature of circumstances that qualify as the constructive denial of counsel.  See Commonwealth v. Valentine, 470 Mass. 186, 196 (2014).  Father’s trial counsel did have some time to prepare and to consult with her client.  Although it seems unlikely that the Appeals Court will find that Father was constructively denied counsel, the argument has some merit and appellate counsel should still raise it.
� Critical stages in criminal proceedings include psychiatric interviews, sentencing, pretrial lineup, preliminary hearings, and direct appeals.  Jonathan G. Neal, "Critical Stage": Extending the Right to Counsel to the Motion for New Trial Phase, 45 Wm. & Mary L. Rev. 783, 804 (2003).  Federal courts have likewise held that plea hearings, Childress v. Johnson, 103 F.2d 1221, 1227 (5th Cir. 1997), arraignments, Cone, 535 U.S. at 696, and the investigative period between appointment of counsel and the start of trial, Mitchell v. Mason, 257 F.2d 554, 567 (6th Cir. 2001), are critical stages of the trial proceeding.


� The Court presumed without deciding that the sentencing hearing qualified as a critical stage of the trial.  Cone, 535 U.S. at 695-696.  


� The court further clarified that while there are situations in which appellate counsel can withdraw for want of a colorable claim, under Anders v. California, 386 U.S. 738, 744 (1967), appellate council must submit a brief referring to anything in the record which might support on appeal rather than unilaterally deciding that no appeal is warranted.  Alvarez, 69 Mass. App. Ct at 444.  


� Powell pre-dated Cronic, and therefore the Court did not rule specifically on constructive denial.  Instead, the Court simply ruled that the defendants had been denied their constitutional right to counsel.  Powell v. Alabama, 287 U.S. 45, 58 (1932). 
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