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MEMORANDUM

This memorandum discusses current restrictions on the distribution of Department of Children and Families (“DCF”) files and Juvenile Court court investigator and guardian ad litem (“GAL”) reports. First, the limitations on an attorney’s right to share DCF files with her client will be evaluated through an examination of the language of the relevant regulation and order, and the client’s constitutional right to counsel. Second, a care and protection attorney’s ability to share her client’s complete DCF file with her client’s criminal defense attorney will be analyzed. 

1. The language of the regulation and order – the limitations on an attorney’s right to share files and reports with her client 

A. An attorney representing a parent in a care and protection hearing may share the client’s complete DCF file with that client

Section 12.09 of 110 CMR (“Reg. 12.09”) governs access to DCF files. The language of the regulation provides support for an attorney seeking to share a DCF file with her client. Reg. 12.09 states that: 

 (1) In all court proceedings . . . in which the Department . . . is  a party, a copy of the entire social services file . . . shall be made available, upon written request, to any of the following individuals: . . .  (d) an attorney for the child, parent or legal guardian, if that attorney has been appointed or retained for the particular proceeding.  

110 C.M.R. § 12.09 (1) (2009). This list does not include the child’s parents;
 however, as the regulation continues, “the written request [for a copy of the file] must contain a statement from the requesting party that any material disclosed shall not be further duplicated nor divulged to any person not a party to the particular proceeding, unless by order of court.” 110 C.M.R. § 12.09 (2) (2009) (emphasis added). Thus, the attorney is not restricted from sharing the “entire social services file” with the parent-client because the parent is a party to the proceeding.

While the plain language of the regulation clearly states that parties to an action may have access to the file, it is not clear whether the “duplicated nor divulged to” language permits the attorney to duplicate the file for the client, or if the attorney is restricted to allowing the parent merely to view the file. Had the legislature included the word “for” after the word “duplicated,” then the meaning of the regulation would have been clear: an attorney should not “duplicate [for] nor divulge [the file] to any person not  a party.” The absence of the word “for” after “duplicated” may be nothing more than sloppy drafting (a document cannot be “duplicated to another person), which distorts DCF’s intent to give parties in an action full access to their file. However, the absence of the word “for” after “duplicate” may also suggest that DCF intended a blanket prohibition on duplication, while permitting attorneys to divulge the file to the parties. 

Agencies are given wide latitude when interpreting their own regulations and thus, DCF’s reading of Reg. 12. 09 will be highly persuasive. An agency’s power to interpret its own regulations, however, is not absolute:  

“A state administrative agency in Massachusetts has considerable leeway in interpreting a statute it is charged with enforcing. Regulations properly adopted by an administrative agency stand on the same footing as statutes and all rational presumptions are to be made in favor of their validity. Such regulations are not to be declared void unless their provisions cannot by any reasonable construction be interpreted in harmony with the legislative mandate. These principles of deference, however, are not principles of abdication. When an agency’s interpretation of its regulation cannot be reconciled with the governing legislation, that  interpretation must be rejected.”

Minnefield v. McIntire, 10 Mass. L. Rep. 517, (1999) (internal citation omitted) (quoting Nuclear Metals, Inc. v. Low-Level Radioactive Waste Mgmt Bd. 421 Mass. 196, 211 (1955)). Therefore, even if DCF interprets Reg. 12.09 to forbid duplication of the DCF file, DCF’s interpretation will be “rejected” if it results in an infringement of the client’s constitutional right to counsel. See discussion infra Part 2.

i. Limitations on the parents’ right to view their DCF files during litigation

a. DCF redacts the files, claiming privilege 

Reg. 12.09 gives DCF discretionary authority over how and if the file will be released, even if it is properly requested. Before release, “a member of the Department’s legal staff shall review the file(s) and remove any records of attorney-social worker conversations which may be considered attorney work product and/or privileged.” 110 C.M.R. § 12.09 (3) (2009). Presumably, if the parent’s attorney disagrees with the removals, she must then file a motion for production with the court. 

In Commonwealth v. Francis Pelosi,  441 Mass. 257 (2004), the defendant was convicted of rape, but appealed the motion judge’s ruling that his children’s Department of Social Services’ counseling records were privileged and should not be produced. In Pelosi, the Supreme Judicial Court (SJC) applied the reasoning used in Commonwealth v. Bishop, 416 Mass. 169 (1993), which establishes that when the “‘keeper of the target records refuses to produce [them] because of a statutory privilege,’ the judge shall ‘decide whether the records are privileged . . . .” Pelosi, 441 Mass at 260.  At that point, the burden falls on the defendant to demonstrate that the records are “‘likely to be relevant.’” Id.  If the defendant meets this burden, the judge will “review the records in camera,” allow counsel access to the records determined to be relevant, and if the “defendant makes a sufficient showing of need, the records may be disclosed to the trier of fact.” Id. The SJC remanded Pelosi to the Superior Court, citing the motion judge’s failure to follow the first step of finding that the records were, in fact, privileged. While Pelosi is a criminal case, not a civil proceeding, the reasoning used in that case provides a framework for an attorney seeking to object to the DCF’s determination of which parts of the file are in fact privileged. 

b. DCF refuses to  release the file because it believes that release is contrary to the child’s best interests 

If the Department has reason to believe that releasing the file “would be contrary to the child’s best interest, the Department shall deny access and shall bring to the court’s attention the reason(s) for denying access.” 110 C.M.R. § 12.09 (5) (2009).  The second phrase of the regulation ensures that DCF’s discretionary power is checked by the requirement that it inform the court of its reasons for denying access. DCF must so inform the court without the parent having to take any additional actions. Id. If the court finds that DCF’s reasons are inadequate or unsupported, the court can require DCF to turn over the full file. 

c. Requests to view DCF Files during non-litigation – 110 C.M.R. § 12.10 (2009)

The rules regarding the release of DCF files outside the context of litigation are more relaxed than the rules for release during litigation. “Unless specifically governed by another provision in 110 CMR 12.10, all records held by [DCF] about a person are available to that person, with all third-party identifiers redacted.” 110 C.M.R. § 12.10 (1) (2009). In addition, a parent, not just the parent’s attorney, may request their minor child’s records until the child reaches 18 years of age. Id. at (2).  After the child turns 18, parents may still access their child’s records if the child consents. Id. The request to view these records must be made in writing, Id. at (3), and, just as with requests made by attorneys during litigation, DCF has the power to redact information believed to be protected by privilege, Id. at (4), and to withhold the records if DCF believes it to be in the best interests of the child, Id. at (5). 

B. Parents representing themselves in care and protection hearings have the same rights as their attorneys to access their complete DCF files

The right of the pro se defendant to represent himself cannot be undermined by a trial court. See Oses v. Massachusetts, 961 F.2d 985, 986-87 (1st Cir. 1992) (per curiam) (right to self representation violated by judicial actions and omissions); United States v. McDermott, 64 F.3d 1448, 1454 (10th Cir. 1995) ( Sixth Amendment violated by exclusion from bench conferences); see also Tate v. Wood, 963 F.2d 20, 26 (2d Cir. 1992) (remanding to determine whether due process was violated by administrative confinement); Milton v. Morris, 767 F.2d 1443, 1446-47 (9th Cir. 1985) (finding due process violated by denying access to telephone and current research materials). An indigent parent appearing in a child welfare case has the right to waive the appointment of counsel. J.K.B., 379 Mass. at 4 & n.4. If that waiver is “voluntary, unequivocal, knowing and intelligent” then the parent will be empowered to direct his own case, making the same strategic and tactical decisions as an attorney. Adoption of William, 38 Mass. App. Ct. 661, 663 (1995). At a care and protection hearing, this meshing of roles would be complete because “appearance of a pro se party is the equivalent of an appearance by an attorney in a civil case.” Baldwin v. Maloney, 2007 Mass. Super. LEXIS 283 (2007) (citing Curtis v. J.J. Duffy Adjustment Service, Inc., 31 Mass. App. Ct. 949, 950 (1991)). Therefore, a parent representing herself in a care and protection proceeding may acquire a copy of the complete DCF file because she will be filling the role of an attorney “retained for [that] particular proceeding.” 110 C.M.R. § 12.09 (2009). 

DCF could argue that one reason restrictions are placed on the release of DCF files is to keep parents from finding out who first reported them. This argument fails, however, because the attorneys representing parents in these actions are permitted to “divulge” the allegations from the file to their clients. Id. at (2). In addition, the reporter’s name is automatically redacted from these documents no matter who receives the file, providing automatic protection to the person who first contacted DCF. Id. at (4). Thus, a pro se parent is entitled to receive the same DCF file that would have been sent to her attorney

If a parent fires the attorney currently representing him in a DCF hearing and wishes to continue pro se, a question arises regarding whether the attorney may give a copy of the file directly to her former client. This situation is similar to that of the attorney who wants to give his client a copy of the client’s complete DCF file. See supra Part 1.A. In this context, however, the arguments against the attorney being able to turn over a copy of the file are even weaker because the next recipient of the file is either the client as pro se counsel or successive counsel. Both individuals are entitled to the complete file, which overcomes any confidentiality concerns that the file transfer may create. 

C. Attorneys may share copies of court investigator reports governed by Juvenile Court Standing Order 1-84

Juvenile Court Standing Order 1-84 provides: 

    All juvenile court case records and reports are confidential and are the property of the court. 

    Reports loaned to or copied for attorneys of record, or such other persons as the court may permit, shall be returned to the court after their use or at the conclusion of the litigation, whichever occurs first. 

Said reports shall not be further copied or released without permission of the court. 

Order 1-84 forbids “further cop[ying] or releas[ing of the documents] without permission of the court.” Order 1-84 also explicitly states that juvenile court reports “are the property of the court.” While these reports may be “loaned to or copied for attorneys of record, or such other persons as the court may permit, [they] shall be returned to the court after their use or at the conclusion of the litigation, whichever occurs first” (emphasis added). Parents representing themselves should have access to these reports while the action is taking place. 

Under Standing Order 1-84, “attorneys of record” have access to court reports as a matter of right. The Order also allows the court to give reports to “such other persons as the court may permit[.]” The court is thus understood to have the power to pick and choose who other than attorneys of record may view the reports. 

In Care and Protection of Sharlene, the Supreme Judicial Court evaluated whether a stepfather seeking to be declared the de facto parent of an 11-year old girl in a vegetative state should be able to make the records of the girl’s previous care and protection hearings public, despite Order 1-84. 445 Mass. 756 (2006). The court determined that the records should not be made public, and analyzed the purpose of Order 1-84:

This order, which unambiguously makes all Juvenile Court case records the property of the court, makes sense. If the hearings are closed . . . in order to protect the confidentiality of the parties, yet the relevant documents remain unsealed, there is no way to protect the confidentiality of the parties, the purpose for which [Chapter 119] was designed. 
Id. at 772. If the Order’s purpose is to protect the confidentiality of the “parties” then this strengthens a parent’s argument that he should be able to read the court investigator’s reports. A parent is a party intimately involved in the proceedings, and already knows all the worst facts and details of the case. Permitting a parent to read the court investigator reports in every situation would therefore not violate the underlying purpose of Order 1-84. 


An attorney deciding whether to give his client a copy of the court investigator report faces a similar dilemma to those discussed above in Parts 1A & B, although this situation is further complicated by Standing Order 1-84’s description of the report as the property of the court. In all three instances, an attorney must weigh his obligations to his client against the obligations imposed by the regulation or order. Despite these ethical responsibilities, the client’s constitutional right to counsel will require an attorney in any of these situations to share copies with the client when failing to do so would impair the client’s ability to participate in her case or to assist her attorney in forming her defense. 

2. The right to counsel – resolving the limitations on an attorney’s right to share files and reports with her client
In Massachusetts, an indigent parent has the right to have counsel (1) in care and protection proceedings, G.L. c.119, § 29, and (2) in proceedings to terminate parental rights, Dept. of Public Welfare v. J.K.B., 379 Mass. 1, 3-4 (1979). In order for the client’s due process rights to be satisfied, the counsel provided must be “effective,” a requirement interpreted to mean “not errorless counsel, and not counsel judged ineffective by hindsight, but counsel reasonably likely to render and rendering effective assistance.” Commonwealth v. Balliro, 437 Mass. 163, 169 (2002)(citing Commonwealth v. Bernier, 359 Mass. 13, 18 (1971)). While both Balliro and Bernier are criminal cases, their analysis of what level of legal representation fulfills due process requirements will also apply to care and protection cases. See Care and Protection of Stephen, 401 Mass. 144 (1987) (holding that attorneys representing clients in care and protection proceedings must meet the same performance standards as criminal defense attorneys). 

There are no Massachusetts cases specifically holding that attorneys cannot provide effective legal assistance without being able to give copies of files and reports to their clients. A clear-cut argument can be made, however, that limiting attorney-client communication in this way unfairly constrains a parent-client’s right to have an attorney capable of fully presenting and arguing the case. See J.K.B., 379 Mass. 3-4. As the Supreme Judicial Court emphasized in Care and Protection of Stephen, “the right to counsel is of little value unless there is an expectation that counsel’s assistance will be effective[.]” 401 Mass. 144, 149 (1987). An attorney who cannot share every aspect of the case with her client cannot provide truly effective representation. 
The fundamental importance of maintaining an open dialogue between attorneys and clients is clearly established in Massachusetts case law, which recognizes that an “irreconcilable breakdown in communication” between an attorney and client constitutes “good cause” for a motion to replace that attorney. Commonwealth v. Carsetti, 53 Mass. App. Ct. 558, 564 (2002) (internal citations omitted). An attorney’s decision not to share files or reports with the parent-client can be viewed as one such breakdown in communication, a lapse that “threaten[s] the [parent]’s right to a fair trial.” Commonwealth v. Britto, 433 Mass. 596, 601 (2001) (internal citations omitted). DCF files and court investigator reports contain allegations against the parent in question and the facts upon which those allegations are based. A parent who is unable to view the DCF file or the court investigator report may be unable to respond to these allegations, to provide his attorney with all the information relevant to his defense, and to otherwise assist in his own defense. See Commonwealth v. Lee, 394 Mass. 209, 216 (1985) (noting that an effective attorney must be able “with the defendant’s cooperation . . . to defend [the client]”). As a result, an attorney may be found to be ineffective even if she acts in good faith and with ordinary competence, and the parent’s right to a fair hearing may be violated. Thus, denying the client full access to DCF files and court investigator reports may make it impossible for any attorney to be an effective representative because this limitation restricts the client’s ability to aid his attorney and to engage fully in the proceeding. 
3. The child welfare attorney may share the client’s complete DCF file with her criminal defense attorney 


There are no cases holding that the free transfer of files from a child welfare attorney to a criminal defense attorney constitutes an element of the client’s right to counsel. Massachusetts law emphasizes, however, that the files and documents pertaining to a client’s case belong to that client. The Massachusetts Rules of Professional Conduct (“MRPC”) state that case files (excluding the attorney’s own work product) are the property of the client, and that the attorney must hand over these files at the client’s request. Mass. R. Prof. C. 1.16(e).  MRPC 1.16(e) envisions a situation in which a client has fired his attorney, but the underlying intent of the rule - to ensure that files pertaining to a client follow her from attorney to attorney - would be applicable in this situation as well. While an attorney would still be governed by the obligation he assumed to DCF when he promised not to share information, the conflict could be ameliorated if the DCF documents are viewed as a confidential piece of the client’s general case file, which the attorney has a separate duty to provide. Of course, this problem becomes a non-issue if Reg. 12.09 can be read to permit an attorney to duplicate the file. If that were the case, then the client would simply be able to give her copy of the DCF file to her criminal attorney without involving her child welfare attorney at all.



Generally, the client wants his criminal defense attorney to view the DCF file. For an attorney who represented a client in a DCF proceeding and agreed not to disclose the client’s DCF file to others under 110 C.M.R. § 12.09, passing the file directly to the party’s criminal defense attorney might violate that promise. If, however, Reg. 12.09’s ultimate purpose is to protect the confidentiality of DCF files, then releasing these files directly to a client’s criminal defense attorney would not undermine this purpose: the same party, an individual who is already aware of the case details, is the client, and the person receiving the files is an attorney bound by ethical duties to protect that same client. 

An interesting situation could arise if the same attorney who represents the parent in the DCF action also represents the parent in the criminal case. While Reg. 12.09 provides that only an attorney “appointed or retained for the particular [DCF] proceeding” may apply for a copy of the file, the regulation does not say anything about that attorney having to return the copy once the DCF proceeding has been completed. 110 C.M.R. § 12.09 (2009). Also, at no point in Reg. 12.09 is the file described as the property of DCF. Id. Thus, while these attorneys would still have to follow the same confidentiality guidelines, once they receive a client’s DCF file, they may continue to use it for that client’s benefit. 

The client/defendant could also argue that his criminal attorney’s inability to access the complete DCF file infringes the defendant’s ability to mount an adequate defense. In Commonwealth v. Adderley, the Appeals Court determined that a defendant’s right to an adequate defense was violated when the trial judge would not issue a bench warrant for a defense witness’s appearance. 36 Mass. App. Ct. 918, 919 (1994). While determinations of what was necessary for a defense “ordinarily rested in the trial judge’s sound discretion,” in this case, “there was substantial risk that the defendant was deprived of his right to present an adequate defense” because the trial judge failed to determine what the subpoenaed witness’s testimony would contain. Id. See Ake v. Oklahoma, 470 U.S. 68, 77 (1985) (holding that forbidding a defendant “access to the raw materials integral to the building of an effective defense” creates a denial of “[m]eaningful access to justice”). 

Adderley dealt specifically with the Sixth Amendment right of an accused to compel the attendance of necessary witnesses at trial. Id. This ability to compel witness attendance, however, is simply one aspect of the broader right “to present a defense . . ., to present the defendant's version of the facts as well as the prosecution's to the jury so it may decide where the truth lies." Commonwealth v. Drew, 397 Mass. 65, 69  (1986) (quoting Washington v. Texas, 388 U.S. 14, 19 (1967)). DCF files contain information that probably cannot be obtained by other methods. Denying defendants access to these files, and, thus, to the facts underlying their alleged wrongdoings, makes it impossible for them to respond to those charges. A defendant cannot present his “version of the facts” if he is unaware of what the alleged facts are. Therefore, in order to protect the defendant’s ability to prepare a complete defense, his child welfare attorney should be able to share his client’s DCF file with the defense attorney. 

CONCLUSION


1. An attorney representing a parent in a care and protection hearing may share information from the client’s complete DCF file with that client. It is unclear whether the attorney may also make the client a copy of the file, but an argument can be made that the attorney should be allowed to do so because of both the plain meaning of the statute and the client’s right to effective assistance of counsel. 


2. Parents representing themselves pro se in care and protection hearings should have the same access to their complete DCF files that their attorneys would have had. Pro se parties are considered to be the equivalent of attorneys for the purposes of representation, and, thus, should be able to view the same DCF documents as attorneys. 


3. Attorneys may show parents relevant court investigator reports. This is not prohibited by Juvenile Court Standing Order 1-84. Attorneys may also be permitted to share copies of the reports if doing so is necessary to ensure their clients’ right to receive the assistance of effective counsel. 

4. An attorney should be permitted to share the client’s complete DCF file with a criminal defense attorney defending the client against criminal charges arising from the alleged parental misconduct. A client in this position is at danger of losing two extremely important interests: custody of his children and his personal freedom. Denying his criminal attorney direct access to these files and the information they contain would endanger the client’s due process rights to effective counsel and unfairly infringe on the client’s ability to prepare an adequate defense.

� The other three parties allowed to acquire a copy of the full DCF report under Reg. 12.09 are (a) a court investigator, (b) a court-appointed guardian ad litem, and (c) an officer of the court assigned by the judge. 
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