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Child Witness Competency Issues
I. QUESTIONS PRESENTED
1) Should a judge use particular care or scrutiny in applying the Commonwealth’s two-prong test to determine a young child’s competency to testify?  

2) May a child’s competency be challenged if his or her hearsay is admitted in documents?

3) Must a judge hold a voir dire if a witness’s competency is challenged?  Must the party challenging competency first raise sufficient grounds or is the decision to hold a voir dire purely discretionary?
4) Are children’s drawings that recount or explain sexual abuse hearsay?  Does the explanation of the drawings by a mental health professional or counselor constitute hearsay?  If not, under what circumstances are the drawings admissible?

II. BRIEF ANSWER
1) No, a judge need not use a different standard of particular care when determining a young child’s competency.  The judge has discretion in determining a witness’s competency but must adjust his questioning based on the specifics of the situation.

2) If child hearsay is admitted in a court investigator report or other document, counsel may challenge the child’s competency.  Upon such a challenge, the court should subject the child to a voir dire.
3) Yes, a judge must hold a voir dire if the competency of a witness is challenged.  The judge must examine the witness and can allow testimony only if satisfied as to the witness’s competency.  
4) There is no Massachusetts case addressing whether a child’s drawing, or an explanation of such drawing, is hearsay.  Cases from Illinois and Washington hold that a child’s drawing and an explanation of the drawing is hearsay.  However, decisions in Louisiana, North Carolina and Ohio hold that a drawing and the explanation of a drawing are nevertheless admissible if they fall under an exception to each state’s hearsay rule.

III. FACTS
The Juvenile Court terminated father’s parental rights to his child after she told a daycare worker father sexually abused her in the bathtub.  The child was six at the time she made this statement.  The child has an IQ of 55 and the mental capacity of a four-year-old.  Father challenged the child’s competency.  The judge refused to subject the child to a voir dire.  At the request of the mental health professionals, the child made a drawing to show what alleged sexual abuse occurred.  Those professionals “explained” the drawings at trial.  The judge admitted the child’s drawings and the mental health professionals’ explanations.
IV. DISCUSSION
1) Young Child’s Competency to Testify
A witness is determined to be competent according to a two-prong test: “(1) whether the witness has the general ability or capacity to observe, remember, and give expression to that which she has seen, heard, or experienced; and (2) whether [the witness] has understanding sufficient to comprehend the difference between truth and falsehood, the wickedness of the latter and the obligation and duty to tell the truth, and, in a general way, belief that failure to perform the obligation will result in punishment.”  Commonwealth v. Brusgulis, 398 Mass. 325, 329 (1986).  The same test is applied whether the witness is an adult or child.  Commonwealth v. Whitehead, 379 Mass. 640, 656 (1980).  
i. Child Competency

A child is incompetent to testify if she does “not have an appreciation and a consciousness of the duty to tell the truth, nor a sense of the repercussions of telling a lie.”  Commonwealth v. Corbett, 26 Mass. App. Ct. 773, 774 (1989).  The key component in determining a young child’s competency is his or her ability to understand the difference between the truth and a lie, and the importance of taking an oath.  Commonwealth v. Dockham, 405 Mass. 618, 624 (1989).  In Dockham, the judge took great care in assessing the competency of a four-year-old child.  Id.  The judge had questioned the child witness and had for three days observed him during voir dire conferences in the judge's lobby as well as in the courtroom in the jury's presence.  Id.   In Corbett, the trial judge determined the child incompetent to be a witness because of her answers to his questions about the consequences of not telling the truth.   Corbett, 26 Mass. App. Ct. at 774.  In response to several questions the child indicated that she was aware of the difference between a truthful statement and a lie but other times she indicated some confusion.  Id. at 776.  The child’s answers were sufficiently inconsistent that the Appeals Court in Corbett was persuaded to defer to the trial judge who had observed the manner and appearance of the child on the stand.  Id. at 777.  

Case law from several other states speaks to this issue.  See Commonwealth v. R.P.S., 737 A.2d 747 (Pa. Super. Ct. 1999) (six-year-old child declared incompetent to testify because he did not have the capacity to recall the events about which he would have to testify and didn’t understand the duty to tell the truth); State v. Karpenski, 971 P.2d 553 (Wash. Ct. App. 1999) (seven-year-old child who had a habit of telling imaginary stories determined not competent to testify because he did not have the capacity to distinguish truth from falsehood); Delacruz v. State, 734 So.2d 1116 (Fla. Dist. Ct. App. 1st Dist. 1999) (four-year-old child incompetent where no evidence to show she understood what it meant to tell the truth, the difference between telling the truth and a lie, or what would happen if she did not tell the truth); Seccia v. State, 689 So.2d 354 (Fla. Dist. Ct. App. 1st Dist. 1997) (reversing the trial court’s ruling that the child knew the difference between truth and lies and had the moral sense of the obligation to tell the truth); People v. Pullman, 234 A.D.2d 955 (N.Y. App. Div. 4th Dep't 1996) (holding that trial court should not have allowed a ten-year-old developmentally disabled child to testify because she did not demonstrate the necessary comprehension and appreciation of the nature of an oath, despite having the capacity and intelligence to testify).
The modern trend favors enabling young children to testify subject to impeachment of their credibility. But if a witness testifies that she does not know the difference between the truth and a lie, that witness has no credibility because she does not possess the necessary understanding to comprehend the nature of the obligation imposed by the oath.  Commonwealth v. Monzon, 51 Mass. App. Ct. 245, 252 (2001).  Judges must carefully craft questions posed to child witnesses to ensure that they are indeed competent.  Id.

A trial judge is not mandated to conduct a voir dire on competency in the absence of an objection, but there is nothing to prevent him from doing so sua sponte where doubt as to competency exists upon seeing and hearing the witness testify.  Lamontagne, 42 Mass. App. Ct. at 216-217.  The judge may also reconsider his decision, either sua sponte or on motion, if he entertains doubts about the correctness of the earlier ruling.  Brusgulis, 398 Mass. at 326.  While the judge must be careful not to invade the jury's province of deciding the witness's credibility, he may consider whether the witness's performance on the stand demonstrates a lack of awareness of the obligation to tell the truth or an inability to observe, remember, and recount.  Id.
The child in the present case must understand the difference between the truth and a lie, along with the importance of telling the truth under oath.  If she does not, she is incompetent to testify.  The judge may, as did the judges in Monzon and Brusgulis, use his discretion in questioning the child based upon the particular circumstances of her age and intellect.

ii. Admissibility of a Hearsay Statement in a Document if Child Declarant Incompetent
That a child's hearsay statements appear in an admissible report does not render the statements admissible for their truth.  Hearsay included within hearsay is admissible only if each part of the combined statements satisfies a hearsay exception.  See 20A William G. Young, John R. Pollets, Christopher Poreda, Massachusetts Practice, Annotated Guide to Mass. Evid. § 805 (2009 ed.); Commonwealth v. Lester, 70 Mass. App. Ct. 55, 63–64 (2007) (every tier of totem-pole hearsay must satisfy an exception); Kelly v. O'Neil, 1 Mass. App. Ct. 313, 318-19 (1973) (when a document itself is admissible under an exception to the hearsay rule, hearsay statements within that document are not admissible unless they satisfy a hearsay exception).

Further, when a hearsay statement has been admitted in evidence, the credibility of the declarant may be attacked by any permissible method as if the declarant has testified as a witness.  See Commonwealth v. Mahar, 430 Mass. 643, 649-50 (2000) (declarant in report may be impeached by use of prior inconsistent statements).  If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine him as if under cross-examination.  Id.

If child hearsay is admitted in a court report or other document, the child’s competence may be challenged.  Id.  Upon such a challenge, the court should subject the child to voir dire.  Id.  If the child is not competent, his or her statements in the report or other documents should be struck.  Id.
2) Voir Dire

The case law in Massachusetts has held for more than 100 years that if the competency of a witness is challenged, the judge must hold a voir dire.  Commonwealth v. Reagan, 175 Mass. 336 (1900).  This is so whether the objection to the competency is made upon the ground of interest, insanity, or infancy.  Id. at 337.  The court held that, “the prisoner has always the right to require of the judge a decision of competency of the evidence; and, even after the judge has decided the evidence to be competent, the prisoner has the right to ask of the jury to disregard it, and to give no weight to it because of the circumstances under which the confessions were obtained.”  Id. at 338.  When a witness’s competency is challenged, the judge must “examine into the question of his or her competency, and to reject him or her unless he is satisfied that he is competent.”  Id. at 340; see also Commonwealth v. Santos, 402 Mass. 787-788 (1988) (if the competency of a witness is placed in issue, “it is the duty of the judge to examine into the question of the witness's competency”) (emph. added); Demoulas v. Demoulas, 428 Mass. 555, 563 (1998) (competency of a witness is challenged, the judge must examine the witness and can allow testimony only if satisfied as to competency).


The basic rule under G. L. c. 233, § 20 is that any person of ‘sufficient understanding’ is qualified as a witness.  Commonwealth v. Lamontagne, 42 Mass. App. Ct. 215, 216 (1997).  Because questions concerning a witness's competency must be resolved before the witness testifies, Commonwealth v. Brusgulis, 398 Mass. 331 (1986), it follows that “objections to the competency of a witness if known must be made before the testimony is given.” Commonwealth v. Whitehead, 379 Mass. 655 (1980).

An objection, or a request for a hearing, requires the trial judge to voir dire the witness to determine his or her competency.  Lamontagne, 42 Mass. App. Ct. at 216.  Although a trial judge is not mandated to conduct a voir dire absent an objection, nothing prevents him from doing so sua sponte as a matter of discretion where doubt as to competency exists upon seeing and hearing the witness testify.  Id. at 217.
3) Drawings as Hearsay
There is no Massachusetts case law on whether a child’s drawing of a sex organ or sexual act, or an explanation of such drawing, is hearsay.  Other states provide guidance.

In Illinois, such a drawing constitutes hearsay.  In In re Alba, 185 Ill. App. 3d 290 (1989), the father challenged a finding that his children were “abused minors” because the evidence of abuse consisted entirely of out-of-court statements of the children, uncorroborated by any evidence.  Id. at 287.  The court held that the children's drawings were not corroborative; the drawings were hearsay because they were offered only to prove the truth of the matter depicted.  Id. at 290; see also In re Marriage of Flannery, 328 Ill. App. 3d 614 (2002) (testimony regarding the physical manifestations that accompany a child’s hearsay statements of abuse is insufficient to corroborate the out-of-court statements when the child’s conduct is the only corroborative evidence presented).

Washington, like Illinois, has established that a child’s drawing to demonstrate alleged sexual abuse and the explanation of such a drawing are hearsay.  A therapist’s testimony relating a child’s answers to questions about what had happened to her was hearsay.  See In re Dependency of Penelope B., 104 Wn.2d 657 (1985).  The child’s demonstration of what transpired with clay, drawings and the spelling out of words in response to questioning by the therapist and another caseworker, was also hearsay.  Id. at 658. 


On the other hand, in Louisiana one case provided a situation in which a child’s drawing is not hearsay.  It determined that a juvenile’s anatomical drawings used during an interview with the detective did not constitute hearsay in prosecution of the defendant for indecent behavior with juveniles because the drawings were not introduced to prove the truth of the matter asserted, but in order for the detective to explain how the drawings were used in connection with her interview.  State v. Ste. Marie, 801 So. 2d 424,432 (La.App. 3 Cir. 2001).  The court, therefore, concluded that the introduction of the drawings did not constitute inadmissible hearsay evidence.  Id.

A North Carolina court permitted testimony regarding a child’s picture because it fell under a hearsay exception.  In the prosecution of the defendant for sexual offenses, the trial court properly allowed a victim's assistance counselor to testify about a picture drawn by the child and by allowing the picture into evidence because both fell under the medical diagnosis and treatment exception to the hearsay rule.  State v. Hammond, 112 N.C. App. 454, 461 (1993).  During a therapy session, the counselor asked the child to describe the drawing to her, and the counselor recorded the child's responses directly on the drawing.  Id.  The court found that the judge properly admitted the counselor’s testimony and the drawing under, North Carolina General Statutes § 8C-1, Rule 803(4) (1992).  Id.  Under this statute, statements made for purposes of medical diagnosis or treatment and describing past or present symptoms or sensations are admissible if reasonably pertinent to diagnosis or treatment.  Id.



Ohio courts have routinely held statements made to social workers are admissible pursuant to Evid.R. 803(4) provided the surrounding circumstances are consistent with medical diagnosis or treatment.  State v. Troutman, 1995 Ohio App. LEXIS 5626, 3 (Ohio Ct. App., Medina County Dec. 20, 1995).  In Troutman, the social worker testified that she interviewed the child at the request of the police to determine whether there was a need for psychological or medical intervention.  Id. at 3-4.  The social worker testified to the child’s statements, and demonstrated on both an anatomical doll and a drawing the touching that occurred in the genital area.  Id. at 4.  This testimony was properly allowed because the statements were made in the course of treatment.  Id.  The court noted however, that if the statements were made for any other purpose, the statements could not be admitted under Evid.R. 803(4).  Id. at 6.  

V. CONCLUSION 
To be competent to testify, a child must be able to distinguish between truth and a lie and understand the importance of telling the truth under oath.  A judge need not use a different standard of care when determining a young child’s competency.  Judges have discretion to adjust the voir dire questioning based on the specifics of the situation. 
If a witness’s competency is challenged, the judge must hold a voir dire.  If child hearsay is admitted in a document, counsel may challenge the child’s competency.  Upon such a challenge, the court should subject the child to voir dire.  If the child is deemed incompetent, the statements should be struck.

There is no Massachusetts case law as to whether a child’s drawing, or a professional’s explanation of the drawing, of sex parts or sexual touching is hearsay.  Other states have come down on both sides of the issue.
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