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ISSUES PRESENTED

1. Phot ogr aphs are not hearsay, are admissible if nore
probative than prejudicial and can be authenticated
by a witness not present when they were taken if
the person is famliar with the details pictured.
Here, trial exhibits and trial testinony
establ i shed that certain photographs accurately
represented Ngmmm' s heal ed, non-gruesone injuries,
about which there was ot her unchal | enged, graphic,
testinonial evidence. D dthe trial judge err in
adm tting these photographs?

2. A trial judge s findings nmust prove parental
unfitness by clear and convincing evidence, and a
decision term nating parental rights nust be in a
child s best interests. Here, the children were
severely traunmati zed by abuse but Mther did not
bel i eve her children had suffered abuse and nade
absolutely no effort to better protect them Mist
the judgnent term nating Mdther’s parental rights
be affirmed?

STATEMENT OF THE CASE
Nature of the Case

B (“MWther”) appeals froman order of the
B Juvenile Court finding her unfit to parent her



daughter Nummmmm- 2and son M and term nating her
parental rights to both children (RA:85).1

Prior Proceedings

On May 21, 2010, the Departnent of Children and
Famlies (“DCF’) filed a care and protection petition
agai nst Mdther regarding Nummm and M- (RA'1, 8).
The juvenile court entered an i medi ate order granting
tenporary custody of the children to DCF, Mother waived
her right to a tenmporary custody hearing and the
children never returned to Mother’'s care. (RA'1, 8).

The trial in this matter was held on June 7-10, 13-
16, 23 and July 1, 2011 (oo ) (RA'4-5, 11-12). On
August 4, 2011, the trial judge found Mdther to be
unfit, the children in need of care and protection, and
Mot her’ s parental rights were term nated. (RA5, 12).
Mother filed a tinmely notice of appeal. (RA 498).

STATEMENT OF THE FACTS

| nt r oducti on

In the words of the experienced Juvenile Court
judge presiding over the trial in this case, “[t]his is

one of the worst cases of child abuse that | have heard

The capital letters "RA" refer to the Record
Appendi x. The Transcript Appendix is cited as “T".
The nunbers followi ng the colon refer to the sequenti al
page nunber(s) where the cited reference appears.
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in my 15 Y% years on the bench.” (F.367; RA: 73)2.
Ngmmm bore the brunt of the physical abuse, which |eft
her with disfiguring scars on her hands from burns by
boi ling hot water and on her body from beatings with an
electrical cord. Mummmm Wes traumatized by w tnessing
Nammm bei ng abused. Mdther testified that her children
wer e exclusively under her care, but had no explanation
for the marks on Nymmm' s body.

Throughout this case, Mther refused to acknow edge
her traumatized children’s belief that abuse occurred.
Mot her made no attenpts to rectify her | apses in
parenting which had either failed to protect her
children fromsuffering abuse, or because of which she
herself inflicted the physical and enotional damage on
the children. This is not a close case: the trial
court’s judgnent termnating Mother’s parental rights
nmust be affirned.

Wio’' s Wio
NS \as born on February 1, 2001. (RA 87).

Her parents are Mother and Ry . Who is not part

The trial judge's Findings of Fact are cited as
"F" and her Conclusions of Law are cited as “CL",
foll owed by the nunber of the cited Finding or
Concl usi on and the page nunber of the Record Appendi x
upon whi ch such Finding or Conclusion can be found.
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of this appeal.® (RA:87). At the tinme of trial in June
2011, Nymmm Was ten years old, and she is now el even
years old. Nymmm is a very cute girl with a striking
sm e who presents as precocious. (T:645-646; RA: 273).

M Vas born on February 9, 2006 to Mot her
and DU (' Father”).* (RA88; T:1412). At the
tinme of trial, My was five years old and he is now
six years old. (T:1007). Mummmm 'ikes playing
out si de, animals and going to Chuck E Cheese. (T:686).
At trial, MR s paternal grandnother (“Ms. B.”)
testified that she was ready, willing and able to take
custody of My and raise himtogether with his seven
year old cousin, Hummmm  (T: 845, 851-852, 1007). She
filed an application to undergo a DCF honme study so that
she could get custody of Mummmmm  (T:531). Ms. B. was
deni ed due to a CORI issue and prior DCF invol venent.
(T:533). Utimtely, the trial judge endorsed this plan
and Mummmmm \as placed with his paternal grandnother on
Septenber 8, 2011. (T:2053).

A figure central to the children’s expressions of

trauma is Mother’s boyfriend, Syl B known as

s parental rights were not litigated
inthis trial, and he is not a party to this appeal.

‘Fat her. did not appeal the judgnent term nating
his parental rights and is not a party to this appeal.
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“Bee-Bee”. (T:1016). Mdtther had been in a dating
relationship with Bee-Bee for about three years prior to
the trial. (T:898).

The Case Begi ns

On May 13, 2010, DCF received a report pursuant to
GL. c. 119, § 51A (“51A Report”) alleging that Nummm
had conme to school but was hiding and refused to cone
inside. (RA 103). The school nurse exam ned Nymmm and
found a welt on her inner right [ower |eg and several
ol der Dbruises on her |ower back. (RA:103). Nummm
deni ed being hit. (RA:103). DCF initiated a non-
ener gency response, but Mdther was uncooperative and
refused a honme or office visit. (RA 128). On My 20,
2010, DCF recei ved another 51A Report alleging the
physi cal abuse of Ny by Mt her based upon burn marks,
scratches and scars on Nggmm in different stages of
healing. (RA:109). Mdther was not able to explain
these injuries. (RA 113).

On May 21, 2010, DCF renoved both Nummm and M
fromMther's care. (RA'136). Nummm' s injuries and
scars were photographed that day. (RA: 136).

Mum—

In Moy 2010 when My was first placed into

foster care, he would throw tantrunms that would |ast for

two to three hours. (T:596-597). Ny was present for
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this, and told himto stop the behavi or because “she did
not want to go back to mom”°> (T:598-599). Mummmm

al so had violent outbursts directed at the foster
parents and their son. (T:632-634). At the tine of
trial and after many medi cation changes, MR \as
easier to cal mdown, was not as inmpul sive and was “doi ng
much better”. (T:516, 692, 698). At the tinme of trial,
M \Vas seeing a therapist weekly in order to help
hi m control his explosive, angry, inpulsive behaviors.
(T:690-691). He had di agnoses of Post Traumatic Stress
Di sorder and Attention Deficit Hyperactivity D sorder
for which he took Conidine. (T:516).

Upon arrival at their first foster hone in My
2010, both Mummmmm and Ngmmm woul d shove food in their
mouths with their hands instead of using utensils.
(T:605). Both children made clear they weren’t used to
eating regularly and “just ate and ate and ate.

Anyt hing they could get their hands on.” (T:635).
MNammmmm vwoul d have nightmares every ni ght and sl ept
poorly. (T:610). MNummmmm \wul d not let the foster
Mot her bathe him and would not |let any wonman touch him

(T:611). This inproved over tine. (T:612). M

St atenents of the children were admtted not for
the truth, but for the state of mnd of the child.
(T:598).



told the foster nother that he liked living at her house
because it wasn’'t a “whacki ng house”. (T:608).

M bel i eved that Mother had hit himin the head
with a belt buckle, and that Mdther hit Nymm‘quite a
bit”. (T:615).

Mummmmm ' ved at his first foster hone until
Cctober 2010. (RA'229). My \“as then noved to a
therapeutic honme until January 2011 when he was pl aced
W th his second foster famly. (T:684). Mum to!d
his second foster nother, Ms. C., that he m ssed his
not her and sister and that he wi shed he could Ilive with
his nother. (T:694).

BN OO 2 forensic evaluator at Children's
Charter, was qualified as a expert in trauma and as a
Li censed | ndependent Social Wrker. (T:338, 343). M.
G perforned trauma eval uations on Ny and
M (T:344). The evaluator’s expert opinion was
that both Mummmmm and \gmmm had experienced sone type of
trauma. (T:468).

At the time of the evaluation, Mummwes five
years old. (T:345). M. Gummmmm (o' d Mummmmm t hat
she wanted to tal k about what happened when he and Ny
lived with Mother. (T:347, 351). To this, Mummm



responded “ NggmmQ 9ot burned.”® (T:352). Later, My
stated that “she had burnt Ngygmm” referring to Mther.

(T:372). Because of My’ s deneanor when mnaking
t hese statenents, the evaluator fornmed the clinical
opi nion that Mummmmm \“es very clear about what occurred
and was telling to the best of his nmenory what occurred.
(T:373). Wien My shared nenories of what had
happened with Mther, Bee-Bee and Ny he abruptly
woul d change the subject. (T:373). dinically, this
signified to the evaluator that Mymmm was fl ooded with
a “thought, feeling or nenory that they don’t want to
experience. So they’'ll change the subject.” (T:373).
Based upon Mummmmm s statenents and his play during
sessions, the evaluator formed an opinion that My
W tnessed Ny bei ng physically abused. (T:381).
M 2! so reported that Mdther hit himand Nym
with a belt. (T:356, 372). According to Myl
Mot her hit the children because they took food fromthe
kitchen when they were hungry. (T:356-357). Millmm
seened very startled when the trauma eval uator tal ked

about “Bee-Bee”. (T:357).

®The statenents of My and Ngmmm to the trauma
eval uator were admitted for the state of mnd of the
children and not for the truth. (T:353).
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M s elay in the trauma eval uation focused on
t hemes of secrecy, hidden dangers and unpredictable
violence. (T:369). The evaluator concluded fromthis
that Mummmmm had |ikely been exposed to an environnent
like this in the past, specifically one “which was
characteri zed by chaos and unpredictability”. (T:370,
376). According to the evaluator, Mum Was
recovering fromtrauma at a faster rate than his sister
Nammm ! kely because Nggmm “took the brunt of the abuse
in the household”. (T:428).

N

At the tinme of trial, Ny had prom nent
di sfiguring burn marks on her hands, and scars on her
arms, |egs and back. (T:508, 678; RA: 328-335). Numm
had di agnoses of Post Traumatic Stress Disorder and
Attention Deficit Hyperactivity D sorder, for which she
took nedication. (T:517). Nummm' s inpulsivity and
difficulty controlling her behaviors have inproved over
time. (T:517, 662). Despite being academically “very,
very smart”, Ny had an individual education plan in
school for enotional issues which allowed her to take
frequent breaks and featured many therapeutic
interventions. (T:515, 663). At the tinme of trial,
NSmmm was in therapy for her anger and concerns about

boundaries. (T:652).



When Ngmmm was first placed into foster care in My
2010, she was in the sane hone as Mummm- (T:596).
Wien Ny first cane into foster care, she spoke a | ot
about “Bee-Bee”. (T:601). She becane nervous and w de-
eyed when speaki ng about him (T:602). She told her
foster nother that Bee-Bee was “the one that would hurt
her.” (T:602). Nummm also told her foster nother that
Mot her had said she was worthless. (T:602).

NS was noved to another foster hone with Ms.
“U after three weeks due to her sexualized behavi or
with the first foster parent’s son who had Asperger’s
Syndronme. (T:599-600, 645). Ms. U described Nymmm as
having a “striking smle”, but with a “loop-type of
mar k” on her left arm and what appeared to her to be
burn marks on both of her hands. (T:645-646).

Over the year prior to trial, Ngmmm had discl osed
abuse to Ms. U on at |east six occasions. (T:.671).
Nkiru told Ms. U about being gagged, being put in hot
wat er, having to stand in the corner for hours and not
being allowed to go to sleep, and that Mdther held a
knife to her throat and threatened to kill her. (T:648-
649). Nmmmm was consistent in her story that Bee-Bee
put her hands under hot water burning her. (T:673).

N told Ms. Uthat she |oves Mdther, that she’ d

i ke Mother to protect her, but she thinks that “maybe
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her mommay not |ove her.” (T:654). Nummm was
di sappoi nted that Mdther hadn’t done what Mot her needed
to do in order for Nymmm to go hone. (T:674).

The trauma evaluator, Ms. GuuSSEEEE. 2l so eval uated
Nammm- (T:381). According to the evaluator, Nymmm was
an engagi ng, eager-to-please and enotionally-vul nerable
child of average intelligence and processing ability
(T:410-411). \When asked to recount her past history,
N had significant holes in her nmenories where she
was either not willing or not able to tal k about the
sequence of events. (T:388). The eval uator concl uded
that Nymmm' s “sense of her own experiences is fragnmented
and disjointed.” (T:388). Either her life story was
too distressing for Ny to recount, or Nymm when
living through it and cut herself off from experiencing
it. (T:388). So, although Nymmm understood the
eval uator’s questions, she was not able to produce the
answer for enotional reasons. (T:411).

Nammm showed the eval uator scars on both of her
hands, and then lifted up the back of her shirt to show
the evaluator other marks on her body. (T:398). Nummm
denonstrated how Bee-Bee hel d her hands under running
hot water and said, “It hurt so nmuch.” (T:399). O
Bee-Bee, Ngygmm said, “I hate him” (T:400). Nummm said
Bee- Bee hel d her hands under the hot water until she saw

11



sone of her skin peel away around the running water.
(T:402). Nummm appeared frightened when telling this
story to the evaluator. (T:402). Ngmmm variously tal ked
about this incident saying Mdther wasn't there, then
saying that Mother was there. (T:401). However, over
the five sessions with the eval uator Ny never wavered
that her state of mnd was that Bee-Bee held her hands
under running water and injured her hands. (T:404).
NS stated that after the burn Mdther kept her from
going to school or to the doctor “because then people
wi |l know what’s going on in our house.” (T:401). The
trauma evaluator testified that Ny di d not present as
a child with a sensory disorder. (T:459).

Nammm described the blisters on her hands as being
so big that she couldn’t use her hands to change the
tel evi sion channel on the renote, or to w pe herself
after using the bathroom (T:403). Her hands felt so
hot as they were healing, that Nygmm woul d wave themto
create a breeze to cool themdown. (T:404). The |evel
of detail provided by Ny about her injuries suggested
to the evaluator that she was sharing the best of her
menory of what happened to her. (T:405). The eval uator
did not believe that either Ny or M “ere being

coached about disclosing their experiences. (T:464).
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Nammm al so told the evaluator that Bee-Bee had hit
her with a nmetal broom a wooden broom an electrical
cord, a plastic clothes hanger, a belt and his fists.
(T:406-407). She further told the evaluator that Bee-
Bee had held her by the ankles and swung her upsi de down
agai nst the wall. (T:407). According to Nmmmm Bee-Bee
did this because “she was rude”. (T:407). Nymmm stated
to the evaluator that Bee-Bee had kicked her in the
genitals repeatedly until she bled. (T:407).

O Mther, Ngmmm said that at tinmes she tried to
protect her from Bee-Bee but Bee-Bee kept hurting her
anyway. (T:401, 408). Nummm al so said that Mot her
“Just went along with it. Just did what he did.”
(T:401). The evaluator took this to inply that Ny
t hought Mot her had al so hurt her physically. (T:401).
Nammm i dentified that Mother hit her with a metal broom
a wooden broom electrical cord, clothes hanger and a
belt. (T:409).

Nammm al so tal ked about being denied food by Mt her
and Bee-Bee. (T:410). She described being beaten for
taking a bite of Mother’'s nuffin, that Bee-Bee burned
her hands for “stealing” food out of the famly’'s
refrigerator, that she had to wait to eat until My
ate and that she would only receive half the amount of

food that Mummmmm received. (T:409-410).
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NS presented to the evaluator as a child “with a
sort of hole inside of her....She doesn’'t have a sense
of her entitlenent to the world, and she kind of
presents as soneone who al ways expects the word to give
her | ess than she deserves.” (T:412-413). Because
Nammmmhad been grooned to believe that she deserved to
be treated poorly, she was at high risk for re-
victim zation throughout her life. (T:413).

Wt hout caregivers to protect Ny from hostile
forces or people and to encourage her to devel op her
strengths, “she has a very bleak future.” (T:413-414).
“So what Nymmmm needs to hear is ‘Il believe you. |'m
sorry that happened. That wasn’t okay, and its never
goi ng to happen again,’ over and over and over and over
again.” (T:.422).

Mot her

Mot her had been in a dating relationship with Bee-
Bee for about three years prior to the trial. (T:898).
Bee-Bee testified at trial that he and Mot her were just
“friends” at that time. (T:.1020). Bee-Bee denied ever

hurting NS o' M and deni ed seeing Mther hurt
the children. (T:1024-1025). Mbdther denied ever

striking Ny or MEmEEEE  and denied ever seeing

anot her adult strike or engage in inappropriate behavi or

with either child. (T:1462-1463).
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Mot her never nmet with DCF social worker [
B monthly in her hone as required by the service
plan. (T:481). This was because Mther insisted on al
contact with DCF being in witten form and all in-
person neetings nust include her attorney. (T:481-482).
Consequently, at the tine of trial the DCF social worker
did not even know for sure where Mdther was |iving
because four letters sent to Mother at her purported
address cane back as “return to sender”. (T:482-483,
514). At trial, Mther testified she was |iving
tenporarily in a battered wonen’s shelter but refused to
di scl ose the address. (T:1699).

In addition to failing to neet with the socia
wor ker nonthly, Mdther also either failed to do the
foll owi ng service plan tasks or failed to give the DCF
soci al worker any information about the tasks:

. Participate in the assessment process by providing

i nformati on about herself and the children

(T:486);
. Schedul e a psychol ogi cal eval uation (T:486);
. Openly conmuni cate to the social worker regarding

her progress with services or difficulties
arrangi ng services (T:486);

. Enroll in a parenting class (T:487); and

15



. Provide identifying information for “Bee-Bee”

(T: 488) .

The DCF social worker thought it was inportant for
Mot her to obtain a psychol ogical evaluation in order to
figure out how to help Mdther help the children through
their trauma. (T:489). Because Mther woul d not
di scuss “Bee-Bee” with the social worker, M. [ \\as
not clear at trial if Mther continued to |ive with Bee-
Bee and have a relationship with him (T:523-524).

Mot her did conplete these service plan tasks:

. Sign rel eases for collaterals (T:485);

. Confirm supervised visits twenty-four hours in
advance and bring appropriate snacks and activities
for the children (T:486); and

. Not di scuss with the children Mther’s concerns
with their foster hones, the case or the children’'s
al l egations (T:488).

Al t hough Mother did sign a release for the social
wor ker to speak with her treatnment providers at Aid to
Incarcerated Mothers (“AIM), these providers never
call ed back the social worker. (T:498-499). On May 9,
2011 at a foster care review where Mdther’s Al M workers
were present, the social worker first |earned that

Mot her had participated in a parenting class but had not

16



started individual therapy. (T:502-503). As of the tine
of trial, Mdther had not started therapy. (T:505).

At the time of trial, Mther visited with the
children weekly. (T:494). One week Mdther visited with
NEmmm. and the next week she would visit with Ml
(T:494). Mother visited with the children separately
because when the visits were with both children
together, Mummmm and Nyt ought so much in the car on
the way hone it becane a safety concern. (T:521-522).
M. B stated that Mdther was nmuch nore interactive
with M during visits than with Ngumm (T:513).
Nammm woul d repeatedly say “lI |ove you, Mommy” |ike she
was | ooking for validation, but Mdther would say “I |ove
you” back once and then not again. (T:513-514).

Ms. BN supervised visits between Mdther and the
children during the winter of 2011. (T:496). M.

I obser ved Mot her | ooking tired and wearing “baggy
clothes”. (T:496). She observed Mther to have a
pregnancy “bunp” underneath Mther’ s heavy sweatshirt.
(T:527). Mother’s appearance changed in the begi nning
of March 2011. (T:497). Ms. BN suspected Mt her
had given birth to another child and asked Mdther to
tell her the truth, but Mther refused telling M.

B to call her attorney. (T:498).

17



A friend of Mother’'s testified that indeed Mot her
had given birth to a baby during the year prior to
trial. (T:904). The baby’s father was Bee-Bee.
(T:905). M. pmmmmm \\as concerned about Mot her having
given birth to another child because if Bee-Bee was the
father, he was recogni zed as being the abuser of MR
and Nymmm- (T:498). At the tinme of trial, neither
MEEEEE "o’ Nmmmm knew about Mother’s new baby.
(T:1884).

Mot her told the DCF social worker that she felt
that DCF was agai nst her, that she didn't believe the
children were ever abused or neglected and that soneone
at DCF or the foster parents were telling the children
what to say. (T:491). Mther stated that she wanted
her communi cations with DCF to be in witing or tape
recorded because everything that she said was bei ng used
agai nst her. (T:491).

M. BN testified that DCF wasn’t asking Mot her
to admt that she hurt the children, but did ask that
Mot her acknowl edge that the children’s disclosures were
their own and no one was telling themwhat to say.
(T:518). Mother never validated her children’'s
al legations. (T:518). Ms. pummmm deni ed that she or

anyone at DCF ever told My o' NS What to say
about what happened to them (T:519).

18



Mot her’ s expl anation for the burns on Ny’ s hands
was that Ny had put her own hands under the hot
water. (T:1141). Mother did not take Nymmm to the
doctor immedi ately after the burn because “there was
not hing that actually | ooked concerning at the tine.”
(T:1708). Mdther had no explanation for the |oop scars
on Nmmmm' s back, and denied it was possible that Bee-Bee
put those marks on Ny’ s body. (T:1160, 1829). Yet,
Mot her insisted in her trial testinony that from 2008
until the children were renoved in May 2010, the
children were always with her and were never alone wth
anot her caretaker. (T:1659, 1836). Modther testified
that the marks on Ny’ s body shown in pictures in
Exhi bit 25 taken when the children came into care were
the same as new marks on Nymmm wWhi ch Mot her phot ogr aphed
at a visit three nonths later (admtted as Exhibit 32).
(T: 1844- 1848) .

Because Mot her never recognized that the things
that the children disclosed actually happened, the DCF
soci al worker could never do any safety planning with
Mot her. (T:521-522). Wthout Mdther’ s acknow edgnent
of the abuse and safety pl anning, the DCF worker was
concerned that if the children were returned to Mt her
that the children would be at risk for nore abuse.

(T:522-523). Even as late as the tinme of her trial
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testi nony, Mther stated that she woul d not be
enpat hetic and supportive if Nygmm were to be returned
to her and then she disclosed abuse. (T:1874).

Court investigator S 2s qualified as
an expert able to give an opinion on Mther’ s nental
health. (T:1149). M. pmmmm had concerns about
Mot her’s nental health in part because of her |evel of
agitation, her paranoia and her projection of blame and
responsibility onto others. (T:1150). An exanple of
Mot her’ s anger and agitation occurred at trial, when
Mot her approached father and told father to “watch it”
pronpting the judge to adnoni sh Mother for her outburst.
(T:894; CL.10, RA'77). I 'ccomended
psychol ogi cal testing to |ook at the possibility of a
personal ity disorder. (T:1150). W thout psychol ogi cal
testing and treatnent, S had significant
concerns about Mdther’s parenting capacity. (T:1151).

NEEEE s Injuries
Dr. D tcstified as an expert in child

trauma, sexual abuse and pediatrics. (T:791). She
exam ned Nymmm and Mummmmm on June 1, 2010. (T:793).
Dr. pEmm noted that Ny had scarring on the backs of
her hands extending fromthe wist to her fingers that
was consistent with a healed burn. (T:794-795). She

wi Il have these scars “forever”. (T:805). This
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scarring was consistent wth Nggmm' s hands bei ng put
under a faucet of hot water. (T:806). Nummm al so “had
a |l arge nunber of |ooped, healed scars in the shape
basically of a | oop superinposed on top of each other”
on her arns, back and upper thighs. (T:795). Dr.
B testified that photographs admtted as Exhibit 25
accurately reflected the injuries she saw. (T:795-796).

Dr. BN s opinion was that Ny did not, and
coul d not have, inflicted these injuries on herself.
(T:796). In addition, Dr. pummmmm testified that in her
opi nion Ny di d not have a sensory disorder. (T:802-
803). Dr. pEEEEE s opinion was that Ny had been
subj ected to physical abuse. (T:799-800). Also, Dr.
I found that Ny had no hynenal tissue on the
openi ng of her vagi na, and was of the opinion that Nyl
was subjected to penetrating trauma and chroni ¢ sexual
abuse. (T:795, 800-801).

The Children’'s Life Wth Mot her

Wien Ny !ived with Mother, she missed forty days
of school in second grade. (T:1778). She stopped goi ng
to school in May 2009 and didn’t return to school until
March 2010. (T:1779, 1849, 1856). Mot her noved
frequently, and lived in nine residences between 2001
and the tinme of trial in 2011. (T:1866-1867). These

frequent noves pronpted Court Investigator R S
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concern that Mdther’s “nomadi c” existence harned the
children. (T:1150).

From January to May 2010, Modther lived with the
children, another female and two bl ack males in an
apartnment at S " Vedford.  (T:1904-
1905, 1906, 1909-1910). S bt her’s nei ghbor
during that time testified that constantly he could hear
children being “smacked” and then heard crying.
(T:1902-1903, 1911). The nei ghbor al so heard constant
ver bal abuse of the children, including “sit the F down”
and “shut the F up”, after which he would hear children
crying. (T:1910).

SUMMARY OF THE ARGUMENT

The Exhi bit 25 photographs of Ny s injuries were
properly authenticated through the trial testinony of
the DCF social worker, the GL. c. 119, § 51B
i nvestigation stating the facts of the date and pl ace of
the taking of the photographs which canme into evidence
wi t hout objection, and the date markings on the
phot ographs thensel ves. See pp. 24-28. The phot ographs
were al so authenticated through the expert testinony of
Dr. D 2nd the testinony of Mdther. See pp.
28-29. Phot ographs are not hearsay, so Mother’s
appel | ate argunent chall enging their adm ssion as if

they were hearsay is inapposite. See pp. 29-30.
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Mot her wai ved her argunent that Exhibit 25 was nore
prejudicial than probative by failing to raise it at
trial. See pp. 30-31. The photographs, though
rel evant, were not the “central issue” in the case, see
pp. 31-34, they were not substantially nore prejudicial
to Mother than probative because the non-gruesone
phot ogr aphs of Nymmmms heal ed injuries were cunul ative
of other unchall enged but graphic testinony, see pp. 34-
35, and the photographs were not used at trial to
i nfluence witness testinony. See pp. 35-43. The trial
judge relied on the photographs for only six findings
and one conclusion of |law. See pp. 35-37, 39-43.

Mot her invited the trial judge to conpare the Exhibit 25
phot ogr aphs with her own photograph, and she cannot

conpl ain on appeal that the judge did exactly that. See
pp. 43-44.

Al of the trial court’s factual findings were
supported by the evidence, and Mdther’s inplicit
chal l enges to a handful of such findings fail. See pp.
45-47. The trial judge's findings proved Mdther’s
parental unfitness by clear and convinci ng evi dence,
termnation of Mother’'s parental rights was in the
children’s best interests and Mther nmakes no contention

on appeal to the contrary. See pp. 47-49.
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ARGUMENT

I. THE TRIAL COURT CORRECTLY ALLOWED PHOTOGRAPHS OF
NS’ S INJURIES INTO EVIDENCE.

A. The Standard of Revi ew

The adm ssibility of photographic evidence is |eft
to the discretion of the trial judge, and this Court
will overturn this decision only where the appellant is
able to bear the heavy burden of denobnstrating an abuse

of that discretion. See Commpbnwealth v. Liptak, 80

Mass. App. Ct. 76, 82 (2011)(internal citations
omtted). A trial judge has abused his discretion if
there is evidence of "arbitrary determ nation,
capricious disposition, or whinsical thinking." Berube

v. MKesson Wne & Spirits Co., 7 Mass. App. C. 426,

433 (1979) citing Davis v. Boston Elv. Ry., 235 Mass.

482, 496 (1920). That was far fromthe case here.

B. The photographs of Ny’ s injuries were
properly authenticated and were not hearsay.

Mot her argues that the photographs of Nymmm' s
injuries admtted as Exhibit 25 were inproperly admtted
because these phot ographs | acked adequat e foundati on and
nmet no exception to the hearsay rule. MBrief at 11-14.
This argunment is mstaken as a matter of fact and | aw.

A phot ograph can be authenticated by soneone not

present when it was taken if there is “evidence
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sufficient to support a finding that the matter in

question is what its proponent clains.” Comobnwealth v.

Fi gueroa, 56 Mass. App. C. 641, 646 (2002) guoting
Prop. Mass. R Evid. 901(a).’” In making this
determ nation, the trial court has considerable
di scretion and is not bound by the rules of evidence.
See id. “Once authenticated sufficiently for adm ssion,
remai ni ng questions about a photograph's evidentiary
value are for the trier of fact.” [d. Any concerns
surroundi ng the production of the image go to its
wei ght, and not its admssibility. See Renzi v.
Par edes, 452 Mass. 38, 52 (2008).

DCF Social Wrker pummm. through whomthe
phot ographs were adm tted, was not present when they
wer e taken but she found the pictures in the DCF case
record at the DCF office. (T:510-511). Specifically,
the DCF social worker found the pictures with the report
produced pursuant to the GL. c. 119, 8§ 51B
i nvestigation. (T:511). As the on-going social worker

she was responsi ble for maintaining the case record.

"The nbst recent and authoritative conpilation of
Massachusetts evidentiary principles can be found in
t he Massachusetts Guide to Evidence, 2012 edition. See
Mass. G Evid. s. 901(a), at 304, 306 (2012) (principle
that authenticity may be proved by testinony of
qualified witness that itemis what proponent
represents it to be is "applicable to photographs as
wel | as other forns of docunentary evidence").
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(T:508, 510-511). She testified that she had seen Nyl
two to three tines per nonth, and the pictures depicted
various scars and marks on Ny s body and the burn
mar ks on her hands. (T:508). The DCF social worker
testified that pictures of children’ s injuries were
routi nely taken when they came into care. (T:511).

The fact that these pictures of NyggQ were taken on
May 21, 2010 in the Malden DCF office in the presence of
DCF workers e "( I | S
docunmented in a investigation report filed pursuant to
G L. c. 119, 8§ 51B (“51B Report”) entered into evidence
as Exhibit 9. (RA 136). Although this Exhibit was
subject to redaction in response to Mdther’'s notion in
limine, Mother did not object to the portion of this 51B
Report that recorded the fact that photographs of
NEEEE S injuries and scars were taken on this date.
(T:277-292, 336). A 51B Report is a required government
report and may be considered for statenents of fact,
al t hough not for purposes of diagnosis, prognosis, and

eval uation. See Custody of Mchel, 26 Mass. App. C.

260, 267 (1990). That photographs of Nymmm' s injuries
and scars were taken on May 21, 2010 at the Mal den DCF
office is a statement of fact, and was thus properly

adm tted i nto evi dence.
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In addition, the reverse side of the photographs in
Exhi bit 25 have the foll owi ng date stanp: “5/26/10
TARGET PHOTO'. (SA:2-9).% Trial counsel for DCF
specifically brought this date stanp to the trial
judge’ s attention at trial, saying that the pictures
“were dated 5/26/2010". (T:510). This date appears to
be when the pictures were devel oped at “Target Photo”,
and the date is perfectly consistent with the pictures
havi ng been taken sone days earlier on May 21, 2010.

The conbi nati on of the DCF social worker’s
testinmony identifying Nymmm' s face, body and hands in
t he Exhi bit 25 phot ographs and identifying the
phot ographs as being found with the DCF case record, the
date stanps on the reverse of the photographs thensel ves
and the statenent of fact admitted in the 51B Report as
to when and where the phot ographs were taken provi ded an
adequat e foundation for their adm ssion.

The case at bar is distinguishable fromthe case of

Commonweal th v. Darby, 37 Mass. App. C. 650, 653 (1994)

that Mdther relies upon for her argunent. See M Bri ef
at 12. In Darby, this Court ruled that the photographs

at issue were not properly authenticated because there

8The abbreviation “SA” refers to the Suppl enent al
Record Appendi x of the children and DCF, and the
nunbers following the colon refer to the specific page
nunber (s) in such Suppl enental Appendi x.
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was no evidence of when the photographs were taken, who
found t he photographs, where and under what

ci rcunst ances the photographs were found, and how t hey
came i nto possession of the prosecution. See

Commonweal th v. Darby, 37 Mass. App. C. at 653. Here,

all those questions were answered through testinony and
the exhibits. The trial judge did not abuse her
di scretion in finding the exi stence of a proper
foundation for the admi ssion of the Exhibit 25
phot ographs i nto evi dence.

In addition, Dr. pEEEE (cstified that she
exam ned Ny on June 1, 2010, shortly after these
pi ctures were taken. (T:793). Although not present
when the pictures were taken, she testified that the
Exhi bit 25 photographs accurately reflected the state of
NEEEm s hands and injuries during such exam nation.
(T:795-796). Even if the photographs had not been
properly authenticated when they were admtted during
the DCF social worker’s testinony, Dr. pm S
testinmony that the i mages accurately presented what they
purported to be should cure any error. See Renzi wv.
Par edes, 452 Mass. at 52 (person authenticating
phot ogr aphs need not be the photographer but a person

famliar with the details pictured).
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Lastly, Mother herself testified on questioning by
her own counsel that two photographs in Exhibit 25 of
NEEEE s | eg were an “approxi mate” representation of the
brui se when she saw it, and one picture of a scar was
“the mark that was on ny daughter’s back”. (T:1499-1500,
1519-1520). Mother’s own testinony authenticated these
t hree photographs, and this Court shoul d consi der
Mot her’ s appel l ate argunent as to | ack of authentication
wai ved for this part of Exhibit 25.

Mot her concedes that photographs are not hearsay
because no decl arant naking an assertion is invol ved.
See MBrief at 12. This is a correct statenent of the

| aw. See Commpbnwealth v. Thornl ey, 400 Mass. 355, 361

(1987) quoting United States v. Mdskowitz, 581 F.2d 14,

21 (2" Cir. 1978) cert. denied 439 U.S. 871
(1978) (police sketch “is not a ‘statenment’ and therefore
can no nore be ‘hearsay’ than a photograph identified by

a wtness.”) and State v. Packard, 184 Conn. 258, 272-

275 (1981) (a “photograph” is not a “statenent” but is a
“nonverbal node[] of testinony”). Because the
phot ogr aphs were not hearsay, it is difficult to imagine
how their alleged failure to neet either the business
records or official records exception to the hearsay
rul e renders theminadm ssible. Neverthel ess, Mt her
presses an argunent that because the trial judge
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appeared to admt these photographs because they were
part of the DCF file, the hearsay exceptions relating to
busi ness records and/or official records are inplicated
here. See MBrief at 12-14.

Thi s argunment gets Mt her nowhere. The rule is
that if the photographs were properly admtted, “it is
of no consequence whether the reason assigned by the

judge was accurate.” Commonwealth v. Signorine, 404

Mass. 400, 403 n.1 (1989) quoting Mathews v. Ol andell a,

320 Mass. 386, 388 (1946). Here, the photographs were
properly authenticated through the testinony of DCF
Soci al Worker Stoker, Dr. pummmm and Mother, the
mar ki ngs on the phot ographs, and the unchal |l enged facts
in the 51B Report and thus were properly admtted.
Whet her the reason assigned by the judge was accurate is
therefore of no consequence. No further inquiry is
required to di spose of Mther’s argunent.

C The Exhibit 25 Photographs were Not

Substantially More Prejudicial to Mther Than
Pr obati ve.

Mot her argues that even if the phot ographs were
properly authenticated, they should not have been
admtted into evidence because the prejudicial effect on
Mot her’ s case outwei ghed their probative value. MBrief
at 14-16. Although trial counsel for Mther objected to
the adm ssion of the photographs on grounds they weren’t
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properly authenticated and because they fell under no
hear say exception, trial counsel nade no objection that
the prejudicial nature of the photographs outwei ghed
their probative value. (T:509-512). Issues not raised
by a losing party in the trial court are not addressed
on appeal , absent exceptional circunstances. See

Adoption of Mary, 414 Mass. 705, 712 (1993). No such

exceptional circunstances exist here, and this Court
shoul d consider this issue to have been wai ved. See

Adoption of Gregory, 434 Mass. 117, 120 n.1 (2001).

Even if this Court addresses the waived issue, it
is neritless. Had Mdther objected at trial to the
phot ogr aphs on the basis that they were too prejudicial,
the trial judge would have been justified in exercising
her considerable discretion to admt theminto evidence.
See Renzi v. Paredes, 452 Mass. 38, 52 (2008)(within
trial judge s discretion to determ ne whether probative
val ue of phot ographs outwei ghs any prejudice to the
other party). A trial judge s determ nation of
prejudicial effect will not be disturbed on appea

except for “pal pable error.” See Commonwealth v. Carey,

463 Mass. 378, 388 (2012)(internal citations omtted).
The probative val ue of the photographs nust be
“substantially outwei ghed by the danger of unfair

prejudice” in order to be inadm ssible on this basis.

31



Conmonweal th v. Carey, 463 Mass. 378, 387-388 (2012).

The prejudice to Mot her because of the adm ssion of the
Exhi bit 25 phot ographs did not outweigh their probative
val ue, much | ess “substantially” so.

1. The phot ogr aphs were not the “centra
i ssue” in the case agai nst Mot her.

Mot her characterizes the phot ographs as speaking to
the “central issue in this case” defined as “the
presence of various marks on Ngmmm. the timng of their
appearance, and their nature or explanation”. See
MBrief at 14. This is wong. The central issue in
this case was whet her Mdther was currently unfit to
parent two children who all eged they were abused and
presented as being severely traumati zed, when Mot her
refused to believe her children’s suffering and nade no
progress in this case. (Intro. at § 1; RA:15).°

Mot her’s position that the “central issue” is about
the explanation of Nymmm s injuries only underscores
Mot her’ s conti nui ng def ensive approach to her children’s
undi sputed trauma. Mther spent the entirety of this
case focused on herself: that DCF was agai nst her, that

she was being nade out to be the villain and that no-one

°The abbreviation “Intro.” refers to the
Introduction to the trial judge s Findings of Fact and
Concl usions of Law In Support of Adjudications,
Comm t ment s and Decrees, appended hereto with the
original Record Appendi x pagi nati on.
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woul d hear her side of the story. (CL:9, RA 76).
Uterly mssing fromthis perspective was any
acknow edgnent of or interest in alleviating the
suffering of her traumatized children. (CL:9, RA 76).
This deficiency in Mdther’s parenting was a significant
reason the trial judge term nated Mther’s parental
rights and the Exhibit 25 photographs, although very
probative of Ny s injuries, played little role in the
trial judge's consideration of the real “central issue”.
The injuries to NggmQ were inportant to the trial
judge’ s findings and concl usions of Mther’s parental
unfitness, but the photographs thensel ves were
cumul ative of unchal |l enged but equally graphic testinony
describing Ny’ s injuries. D. S testified
as an expert in child trauma, sexual abuse and
pediatrics. (T:791). She exam ned Nymmm on June 1,
2010. (T:793). Dr. pmmmm noted that Nymmm had
scarring on the backs of her hands extending fromthe
wist to her fingers that was consistent with a heal ed
burn. (T:794-795). She will have these scars
“forever”. (T:805). This scarring was consistent with
NEEEE s hands being put under a faucet of hot water.
(T:806). Nummm also “had a |arge nunber of | ooped,

heal ed scars in the shape basically of a | oop
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superi nposed on top of each other” on her arns, back and
upper thighs. (T:795).

Dr. BEEEE S testinony about her exam nation of
NEEEm s physical injuries was the basis of ten of the
trial judge s findings. (F.115, 116, 117, RA 34; F.118,
119, 120, 121, 122, RA:35; F.123, 124, RA 36). 1In
particular, Finding No. 123 is conpletely based on Dr.
B s trial testinony as foll ows:

NEEEE' s pattern injuries consisted of curved
mar ki ngs, sonme of which were conpletely heal ed
whil e sone still had sone pignent m ssing and
were a bit raised. The curves consisted of two
lines that ran together in a curve in a
pattern seen when sone sort of | ooped object
(such as an electric cord or sonething that
has two edges) is used to strike the skin.
These scars were in different stages of

heal i ng and not easy to date; they could have
been weeks or several nonths old. These w ||

| eave permanent marks on Ny These marks
predated Nymmm' s entry into foster care,

ot herwi se she woul d have had scabs or fresh
bruising. Nymmm al so had a | arge bruise on her
thigh.(Dr. R s June 9, 2011 testinony).

(F: 123, RA: 36).

The phot ographs were nerely duplicative of Dr. [l s
testinony and thus could not be nore prejudicial to

Mot her than the unchal |l enged testinony itself.

2. The phot ographs were not inflammtory or
gr uesone.

Usual Iy an appellant raises a prejudice-
out wei ghi ng- probati ve-val ue argunent when pictures are

gruesone, bl oody or depict sexual conduct of a shocking
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nat ur e. See e.g. Comonwealth v. Carey, 463 Mass. at

387-388 (no error in adm ssion of eight photographs and
a video depicting wonen being strangled to death);

Commonweal th v. McNulty, 458 Mass. 305, 329 (2010)(no

error in adm ssion of bloody autopsy photographs). The
pictures in Exhibit 25 were not inflammtory or
gruesomne, show ng only heal ed scars and |ight bruising.
(SA'2-9). D. pummmm s trial testinony describing
NEEEE s injuries was actually nore graphic than the
pictures of the injuries thenselves. (T:794-795).
3. The phot ographs were not used at trial to
i nfluence witness testinony, and the

trial judge relied for only a handful of
findings on the Exhibit 25 pictures.

Mot her attenpts to paint a portrait of these
Exhi bit 25 phot ographs pervasively prejudicing the judge
and many w tnesses agai nst Mther and her case. See
M Brief at 14-15. That does not conport with reality.
In 2068 pages of trial transcript, in 367 factual
findings and in twenty-eight conclusions of |law, the
Exhi bit 25 photographs are referenced only in the
foll ow ng ways, none of which were unduly prejudicial:
. When t he phot ographs were adnmitted into evidence
after argunent. (T:508-512);
. After Ms. U Nummm s foster nother, testified to

not having seen if Ny had nmarks on her back
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(T:670), the DCF trial attorney showed the Exhi bit

25 photographs to the foster nother pronpting her

to renmenber seeing a “bruise” on Ngmmm s back at a

doctor’s appointnent. (T:677-679).

Al t hough Mot her makes much of this in her brief,
the foster nother’s testinony about Ny s back was
whol Iy duplicative of Dr. R s testinony as to the
sane injuries. (T:795). Mdther does not and cannot
di spute the existence of marks on NymmmR' s back at the
tinme of renoval given Dr. R S testinony. That the
foster nother also saw a “bruise” or “big mark” on
NS s back adds nothing to this case. Indeed, the
trial judge made no findings that Ny s foster nother
saw a bruise on Nymmm' s back.

. The DCF attorney showed the Exhibit 25 photographs
to Father, but he made no response to the

phot ograph of Ny’ s hands (T:752) and coul dn’t

say if Nymmm ever had marks |ike that on her body

when he last lived with her in 2006. (T:751-753).

Mot her argues that Father’s vague testinony after

bei ng shown t he photographs that he didn’t know how t he

“NMs. U, Nammm' s second foster nother, described
her as a very cute, petite little girl with a striking
smle. There are marks on both her left and right arns
and she has what appear to be burn marks on both of her
hands. (Ms. U s June 8, 2011 testinony)” (F.137,

RA: 37) .
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mar ks got there sonehow i nfluenced the trial judge to

find in Conclusion of Law 16 that such injuries were

“inflicted” on Ny See MBrief at 19-20; CL.16,

RA: 79. ' This argunent is weak at best given the

unchal | enged testinmony of Dr. pumm Which is reflected

in Finding No. 120: “Dr. pumm did not think it

possi ble for any of Ngmmm' s injuries to have been self-

inflicted”. (T:796; F.120, RA:35). It strains

credulity to suggest that the trial judge was at all

i nfluenced by Father’s thoughts and beliefs about the

cause of Nymmm' s injuries when she expressly credited

Dr. BN s expert opinion on that subject.

. The DCF attorney showed the Exhibit 25 photographs
to Dr. pummmm Who testified that they accurately
reflected the injuries she saw on Nggmm as of her
June 2010 physical exam nation. (T:795-796).

Mot her does not specifically chall enge the use of
the photographs with Dr. - Prior to being shown
the photographs, Dr. pummm had already testified in
graphic detail to Nymmm' s injuries. (T:794-795). The

phot ogr aphs added nothing to Dr. pummm’ s testinony, and

"Concl usion of Law 16 provides in part, “Mther’s
parental shortcom ngs are clear in this case and are
docunented in the photographic exhibits depicting
Ngmmm' s inflicted and permanent injuries.” (CL.16,

RA: 79) .
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in fact the injuries sounded nore extensive from her

description than the photographs depict. (SA:2-9). 1In

addition, Mdther’s trial counsel used the Exhibit 25

phot ographs to cross-exam ne Dr. Q. and Mt her

rightly doesn’t conplain about this. (T:809-810).

. The DCF attorney showed the photographs to Mther’s
friend pS W0 thereafter testified she
never saw Ny’ s burned hands. (T:900-901).

Mot her makes no argunent that this testinony
sonehow prej udi ced the judge agai nst Mother or Mther’s
case. Although the trial judge made sone findi ngs based
upon M. R S testinony, she made no findings
concerning any of her testinony based on the
phot ographs. (F. 70, 226, 242; RA:27, 52, 55).

. The DCF attorney showed the photographs to mE
B (“Bee-Bee”) after which he acknow edged
seeing the burns on Ngmmm s hands, but denied
seeing the | oop marks on her body. (T:1072-1077).
Mot her makes no argunent that the show ng of the

phot ographs to Bee-Bee had any role in the trial judge’'s

determ nation that he was not credi ble when he denied

abusing the children. (F238; RA 54).

. Mother’s trial counsel showed the Exhibit 25

phot ographs to Mot her during her direct testinony,
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after which Mdther testified that two of the

pi ctures represented the “pencil” shaped bruise on

NSl s ! eg (T:1499-1500) and anot her picture was

of the mark on Nymmm' s back. (T1519-1520).

Mot her rightly does not argue that her own tria
counsel s use of the photographs prejudi ced her case.

The trial judge was careful to attribute each of
her factual findings to the trial record. She relied on

Exhi bit 25 for only six of her 367 findings of fact, as

fol | ows:

. Finding No. 75 - “Nggmm had an unusual mark on her
|l eg that | ooked |like the length and width of a
pencil. Mdther said it was a new brui se and she

had not seen it before. (Mdther’s June 15, 2011
testinony) (Exh. 25)” (RA: 28).

. Finding No. 87 - “There was a scab on her back,
shaped i ke a sideways reverse question nmark in the
m dsection of her back that Mther said she did not
know about. (Exh. 25)” (RA:30).
Finding Nos. 75 and 87 are sinply straightforward
observations of what the photographs actually show.
Just because it was prejudicial to Mther that Nygmm had
these injuries when she was renoved from Mot her’s care

was not enough to render the evidence inadm ssible. See

Commonweal th v. Carey, 463 Mass. at 389. Any prejudice

to Mother from a photographic depiction of the injuries
is far outwei ghed by the probative value of the

phot ographs in showi ng the nature of the injuries
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descri bed by other witnesses in the trial record.
Further, such an unenotional description of what the
phot ogr aphs depi ct cannot support Mther’s allegation
t hat these phot ographs sonehow bi ased the trial judge
agai nst her.
. Finding No. 117 - “The second finding was that
had nmultiple | ooped (healed scars in the
shape of a | oop) superinposed on top of each other
over her arns, back, and upper thighs. These were

‘pattern injuries’ and accurately reflected in

Exhi bit 25. Pattern injuries inply the use of sone

sort of inplenment to create the injury, which would

be extrenmely painful. (Dr. pmm s June 9, 2011

testinmony) (Exh. 25)”. (RA: 34).

Here again, Dr. pmm s trial testinony, which is
unchal | enged by Mt her on appeal, is utterly duplicative
of the photographs of the “loop-type” injuries that
Mot her primarily chall enges on appeal.

. Finding No. 194 - “Wen shown Exhibit 25,

phot ographs of Nymmm' s injuries, Ms. N

admtted that she would have concerns about

all egations that left those marks and injuries.”

(RA: 47) .

Mot her’s argunent is that all the positive things
M. BN had testified to prior to being shown
Exhi bit 25 woul d have “inpacted” the outcone of the
trial nore favorably for Mdther had Ms. NS not
been pronpted to testify to a “concern” based on seeing
the actual injuries to Nyl See MBrief at 16-18.

However, the entire purpose of this exchange was to
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pl ace into evidence that Mt her had not been conpletely
upfront about her DCF situation with NMs. pEEEE - 2
valid and fair point independent of the phot ographs.
(T:1278-1279).

Despite Mother not having told NMs. S any
speci fics about the allegations agai nst her, M.
I cfused to testify that she woul d have assi sted
Mot her any differently, thus deflecting the main point
the DCF attorney was trying to make with the
phot ographs. (T:1279-1280). The fact that M. NS
had “concerns” about the injuries probably hel ped her
credibility with the judge, for had she testified
ot herwi se the trial judge could have fully discounted
her credibility. Instead, the trial judge based severa
positive findings for Mother on Ms. R testinony,
including that Ms. R testified “credibly” that
she was hel pi ng Mot her with housing and ot her services
to conply with her service plan, and that Mother had
attended parenti ng and anger nmanagenent classes. (F.68,
F. 211, CL.15; RA:27, 36, 78). But Ms. N
testinmony was of limted use to Mother with or w thout
the photographs. MNs. pEEEE had only a GED degree and
no specialized training in teaching parenting classes or
being a counselor. (F.211; RA:50). The trial judge

di scounted the “inpact” of her testinony for that
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reason, entirely independent of the show ng of the

phot ographs. (CL.15; RA:78).

. Finding No. 234 - “Nggmm' s hands are disfigured as
a result of the burns (Ex. 25) and it is not clear
to the court whether she has any |oss of function
as a result of the burns.” (RA 54).

It is undisputed that Ngmmm' s hands were disfigured
by the burns, but this information canme into evidence
during the unchall enged testinony of Dr. pEl
(T:794-795). In addition, the trial court did not find
that Ny had | oss of function, which shows a bal anced
and fair view of the evidence on this point. There is
no hint inthis finding that the trial judge was sonehow
blinded to the nerits of Mdther’'s case due to her
reaction to the phot ographs.

. Finding No. 252 - “Ms. S testified that
aside fromthe burns on NgmmmR' s hands and the
penci | -shaped brui se on her thigh, she never saw
any ot her marks such as those depicted in Exhibit
25.”7 (RA:57).

Mot her conpl ai ns that the DCF attorney showed the
Exhi bit 25 photographs to Mother’s fornmer roommate
I, 2fter which she “reluctantly” conceded
t hose marks coul d have been present on Nymmm wWhil e she
lived with her. See MBrief at 21. This information
could have been elicited from Ns. S W t hout the
phot ogr aphs by way of questioning using Dr. pm S

unchal | enged physical findings as the factual basis.
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Nevert hel ess, the use of the photographs did not unduly
prejudice Mdther. Fromthe photographs, Ns. S
only identified the mark on Ny’ s | eg that |ooked |ike
a pencil as sonething she had seen before. (T:1354).
This conmports perfectly with the trial judge s finding
about her testinony. (F.252, RA 57).

Also, Ms. DI testinony was not damaging to
Mot her’s case even after she saw the phot ographs because
she deni ed seeing any other marks on Ny s body and
then flatly denied that it was possible that Mther or
Bee- Bee were beating Ny because she was
professionally trained to | ook for abuse. (T:1355-
1356). That the trial judge did not credit Ns.
“professional” powers of observation was unrelated to
the use of the photographs and perfectly within the

trial judge's discretion. See Adoption of Larry, 434

Mass. 456, 467 (2001)(trial judge in the best position
to assess credibility).

4. Mot her invited the trial judge to conpare
Mot her’ s phot ographs with Exhi bit 25.

The final use of the Exhibit 25 photographs at
trial of which Mdther conplains is that the trial judge
conpared the “loop marks” shown in Exhibit 25 to nmarks
that Mot her saw and phot ographed during a visit after

Nammmmvent into DCF custody. See MBrief at 21-23.
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There was no error, but even if there was Mther invited
it by making this conparison in her own testinony. This
Court has questioned whether invited error is reviewable
at all on appeal, and if so the standard for reversal is

extremely stringent. See Commonwealth v. Wallace, 76

Mass. App. Ct. 411, 416 (2010).

Mot her testified that Ny suffered a | oop-type
injury while in foster care simlar to those found on
her back when she was renoved from Mother’s care, and
Mot her took a picture of this purported new | oop mark
whi ch cane into evidence as Exhibit 32. (T:1716-1717,
T:1830, T:1844-1849; F.236, RA:54). In Finding 176 and
during trial, the trial court did exactly what Mbdther
invited the court to do: conpared the Exhibit 32
phot ograph taken by Mther of an injury to Nl
occurring after her renmoval with the | oop marks on her
back shown in Exhibit 25. (T:1941; F.176, RA:30). The
trial judge straightforwardly determ ned the marks were
not simlar. (F.176, F.236; RA: 30, 54). There was no
error of any kind here.

II. THE JUDGMENT OF THE TRIAL COURT DISPENSING WITH
MOTHER’S CONSENT TO Nyjji AND My’ S ADOPTION IS
BASED UPON CLEAR AND CONVINCING EVIDENCE OF THE
MOTHER’ S PARENTAL UNFITNESS, AND THE TRIAL JUDGE
CORRECTLY DETERMINED THAT TERMINATION OF MOTHER'S
PARENTAL RIGHTS TO BOTH CHILDREN WAS IN THEIR BEST
INTERESTS.
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A. The Trial Court's Subsidiary Findings Wth
Respect to Mbther Are Supported By the
Evi dence and Are Not O early Erroneous.

A trial court's findings nmust be |left undisturbed
absent a showi ng that they are "clearly erroneous."”

Custody of Eleanor, 414 Mass. 795, 799 (1993). A

finding is "clearly erroneous" when there is no evidence
to support it or when, although there is evidence to
support it, the reviewing court after a review of the
entire evidence is "left with the definite and firm
conviction that a m stake has been commtted.” 1d.

The trial judge nmade 367 separate findings of fact,
none of which Mther explicitly challenges as clearly
erroneous. However, Mther appears to indirectly
chal l enge the trial court’s factual findings that the
children’s story of abuse was consistent, that Nymmm' s
brui ses were not self-inflicted, that Ny di d not have
a sensory disorder and that the children were not
adequately fed by Mother. See MBrief at 23-25. These
argurments that the trial judge “deenphasi zed” evi dence
positive towards Mother boil down to dissatisfaction
with the trial judge s weighing of the evidence and her

credibility determ nations. See Adoption of Quentin,

424 Mass. 882, 886 n.3 (1997).
According to Nymmm' s foster nother Ms. U over the

year prior to trial, Ngygmm had discl osed abuse to her on
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at | east six occasions, and Nggmm was consistent in her
story that Bee-Bee put her hands under hot water burning
her. (T:671, 673). MNs. DB the trauma eval uator
testified that over the five sessions with the eval uator
Nammm never wavered that she believed that Bee-Bee held
her hands under running water and injured her hands.
(T:404). MNs. pmmmm the court investigator, testified

t hat because the children’'s statenents that they were
abused were consistent over tinme, that those experiences
were real. (T:1172). The trial judge' s finding that
the children’'s statenents of abuse were consistent is
not clearly erroneous. (F.165; RA 43).

Dr. pEEEEm testified that in her nedical opinion
N did not have a sensory disorder, nor was it
possi bl e that her injuries were self-inflicted. (T:796,
802-803). The trauma evaluator testified that Nygg di d
not present as a child with a sensory di sorder.

(T:459). The trial judge's findings that Ny di d not
have a sensory di sorder are not clearly erroneous.
(F. 186, 296, 337; RA 46, 63, 69).

The children's first foster nother testified that
both children nade clear they weren't used to eating
regularly and “just ate and ate and ate. Anything they
could get their hands on.” (T:635). Nummm also tal ked

with the trauma eval uator about being denied food by
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Mot her and Bee-Bee. (T:410). The trial judge s finding
that Mother did not provide Nymmm W th adequate food is
not clearly erroneous. (F.329; RA 68).

There was evidence to support each of the tria
judge’s findings on the topics that Mdther inplicitly
chal l enges and a review of all the evidence shows no

m st ake was made. See Custody of El eanor, 424 Mass. 882

at n.3. There is no basis for this Court to disturb the

trial judge s view of the evidence. See Adoption of

Quentin, 424 Mass. at 886 n. 3.

B. Taken Together, the Trial Court's Findings
Clearly and Convincingly Prove that Mther is
Unfit to Parent Ny and My and that
Ternmi nation of Mbther’'s Parental Rights was in

Their Best Interests.

When deci ding whether to term nate a parent's
rights, a judge shoul d eval uate whet her the parent is
"able to assunme the duties and responsibilities required
of a parent and whether dispensing with the need for
parental consent will be in the best interests of the

children."” Adoption of Mary, 414 Mass. 705, 710 (1993).

This inquiry is a two part analysis. See Adoption of

Nancy, 443 Mass. 512, 514-515 (2005). First, after
eval uating the fourteen statutory factors in GL. c.
210, 8 3, the trial judge nust nake findings which taken

t oget her prove parental unfitness by clear and
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convi nci ng evi dence. See Adoption of Cadence, 81 Mass.

App. Ct. 162, 167 (2012).

Here, the trial judge carefully considered each of
the factors enunerated in GL. c¢. 210, 83(c), and
concluded that factor (ii) applied in reaching her
conclusion that Mdther was unfit to parent Nygmm and
M (CL.22(ii); RA 80-82). The trial judge
correctly concluded that Mdther either inflicted
physi cal and enotional injuries on her children or
failed to protect them fromabuse. (CL.11, RA 77,
CL.22(ii), RA:80). Mdther was utterly unable to neet
her children’s needs or to show them even basi c enpat hy.
(CL.9, RAT77;, CL.22(ii1), RA:80). Mdther failed to
engage in services to correct her inability to provide
acceptable care to her children and she continued to
present a danger to them (CL.16, CL.17, RA 79;
CL.22(ii), RA:80). Oher than asserting that the
adm ssion of the Exhibit 25 phot ographs prejudiced the
fairness of her trial — a contention that has no nerit
either legally or factually — m ssing from Mther’s
appeal is any argunment that clear and convi ncing
evi dence of her parental unfitness was not proven. The
trial judge’ s conclusion of Mdther’'s parental unfitness

was fully supported by the evidence, was free froml egal
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error or abuse of discretion, and this Court shoul d
affirmthe trial court’s judgnent.

The second inquiry is whether it was in the
children’s best interests to term nate Mther’s parental
rights, and this issue includes consideration of the
per manency plan. See id. at 167. Here, the trial judge
correctly found that termnation was in the children's
best interests because Mdther’s unfitness was likely to
continue into the indefinite future. (CL.21, RA: 80).
The trial judge sent My to the pernmanent custody of
his paternal grandnother, reserved judgnent on Nyl s
adoption plan until after her biological father’s rights
wer e adj udi cated and provided for post-term nation
contact with Mbther due to the children’s |ove for and
bond with her. (CL.24, 27, 28; RA 83, 84). The trial
judge did not abuse her considerable discretion in
maki ng these rulings, and Mother does not contest them
This Court should affirmthe trial court’s judgnent.

CONCLUSION

For the foregoing reasons, the trial court's
judgrment finding Nymmm and Mimmmm i n need of care and
protection and di spensing with Mother’s consent to their
adopti on nmust be affirmed.

Respectful ly subm tted,

|
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By their attorney,

Dat ed: October 22, 2012

CERTIFICATION PURSUANT TO MASS. R. A. P. 16(k)

The undersi gned N Esquire,
hereby certifies that the foregoing brief conplies with
the rules of court that pertain to the filing of briefs,
i ncluding, but not limted to: Mass. R A P. 16(a)(6);
Mass. R A P. 16(e); Mass. R A P. 16(f); Mass. R A

P. 16(h); Mass. R A P. 18 and Mass. R A P. 20.
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