Dear CAFL Appellate Panel Members:

Last week, the SJC articulated a new abuse of discretion standard (or, at least, a new definition of abuse of discretion) in a footnote to a SORB case, L.L. v. Commonwealth, 2014 LEXIS 891, *35 n. 27 (Dec. 5, 2014).  Here is footnote 27 in its entirety:

In discussing the abuse of discretion standard in Ronald R., 450 Mass. at 267, the court stated: "In order for the juvenile to sustain an abuse of discretion claim, he must demonstrate that ’no conscientious judge, acting intelligently, could honestly have taken the view expressed by him.’  Commonwealth v. Ira I., 439 Mass. 805, 809 (2003), quoting Commonwealth v. Bys, 370 Mass. 350, 361 (1976)."  See Davis v. Boston Elevated Ry. Co., 235 Mass. 482, 502 (1920). As the dates of the cases just cited suggest, this articulation of the abuse of discretion standard of review has enjoyed a long career in our jurisprudence, but, we conclude, it has "earned its retirement." Iannacchino v. Ford Motor Co., 451 Mass. 623, 636 (2008), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563 (2007).  An appellate court’s review of a trial judge’s decision for abuse of discretion must give great deference to the judge’s exercise of discretion; it is plainly not an abuse of discretion simply because a reviewing court would have reached a different result.  See Bucchiere v. New England Tel. & Tel. Co., 396 Mass. 639, 641 (1986).  But the "no conscientious judge" standard is so deferential that, if actually applied, an abuse of discretion would be as rare as flying pigs.  When an appellate court concludes that a judge abused his or her discretion, the court is not, in fact, finding that the judge was not conscientious or, for that matter, not intelligent or honest.  Borrowing from other courts, we think it more accurate to say that a judge’s discretionary decision constitutes an abuse of discretion where we conclude the judge made "a clear error of judgment in weighing" the factors relevant to the decision, see Picciotto v. Continental Cas. Co., 512 F.3d 9, 15 (1st Cir. 2008) (citation omitted), such that the decision falls outside the range of reasonable alternatives.  See Zervos v. Verizon N.Y., Inc., 252 F.3d 163, 168-169 (2d Cir. 2001); Adoption of Mariano, 77 Mass. App. Ct. 656, 660 (2010).

The citation to Adoption of Mariano at the end means that this articulation of the abuse of discretion standard applies to child welfare appeals, too.  The abuse of discretion standard applies to many aspects of our practice, including appellate review of:

· Most “best interests” determinations

· The trial judge’s choice of disposition under c. 119, § 26(b) (after a determination that the child is in need of care and protection)

· The trial judge’s decision whether to grant a continuance

· The trial judge’s decision whether to grant post-termination and post-adoption visitation

· The trial judge’s decision as to the type and amount of post-termination and post-adoption visitation

· The trial judge’s decision whether to grant a motion for new trial or for relief from judgment 

Historically, our challenges to discretionary trial court decisions have rarely been successful.  Going forward, L.L. should be the first case you cite when referring to an appellate court’s review of a trial court’s discretionary decision.  Then we can search the skies for more pigs on the wing. 

-Andy Cohen

