 Trial Skills Checklists 
Adapted by CPCS/CAFL from a document compiled by John Rubin, for the

North Carolina Defender Trial School, sponsored by the UNC School of Government and North Carolina Office of Indigent Defense Services Chapel Hill, NC, based on materials by Ira Mickenberg, Alyson Grine, Ann Roan, Susan Brooks, Jon Rapping, Fred Friedman, Kendall Hill, and many other defenders.
Brainstorming Basics 
1. Be factual and specific 
• Not law 

• Not conclusions 

• Not endless rounds of questions (although do keep a list of matters requiring more investigation) 

2. Be Inclusive 
• Facts, events, actions 

• People (personalities, motivations, interrelationships, influences) 

• Documents

• Places, objects
 • Investigative and other procedures 

3. Be non-judgmental 
• Facts are not good, bad, or beyond change . . . yet 

4. Be associative 
• Develop additional facts and ideas from facts that have been identified 

5. Be literal 
• Write down facts as close to verbatim as possible; don’t paraphrase 

6. Be ready to investigate further 
• Keep a list of facts, ideas, possibilities that require further interviews, discovery, experts, etc. 
Creating a Theory of the Case 
A theory of the case is a short written summary of the factual, emotional, and legal reasons why the judge should rule in your favor.  It gets at the essence of your client’s story; provides a roadmap for you for all phases of trial; and resolves problems or questions that the judge may have about ruling in your client’s favor.  

Steps in creating a theory of the case 
Pick your genre [if supporting DCF your genre will be the opposite of one of these]
1. The parent did not do what DCF alleges he or she did (e.g., the injury was accidental; someone else was responsible for the abuse or neglect).

2. The parent had problems in the past, but the parent has improved his or her situation and is now fit (e.g., the parent has maintained sobriety, found housing, or separated from an abusive partner).

3. There is no “nexus” between the behavior or condition complained of and the parent’s ability to care for the child (e.g., the mother has a mental illness or abuses substances, but this does not interfere with her parenting).

4. The parent’s condition or behavior impacts his or her parenting, but it does not amount to “grievous shortcomings” as required by law (e.g., the parent can provide “minimally adequate parenting” despite problems with alcohol).

5. Even if the parent is found unfit, it is not in the child’s best interests to terminate parental rights (e.g., DCFs goal is not adoption and the child has a close relationship with the parent).

6. Even if parental rights are to be terminated, the parent’s or child’s proposed adoptive placement better serves the child’s best interests than the plan proposed by DCF.

7. The child’s best interests will be served by having some type of contact with the parents even after termination and adoption.

Identify your three best facts and three worst facts 
• Optional step to test the viability of your choice of genre 

Come up with a headline 
• Barstool or tabloid headline method 

Write a theory paragraph 
• Use your headline as your opening sentence 

• Write three or four sentences describing the essential factual, emotional, and legal reasons why the judge should rule in your favor 

• Conclude with a sentence describing the conclusion the judge should reach 

Develop recurring themes 
• Come up with catch phrases or evocative language as a shorthand way to highlight the key themes in your theory of the case and move your audience 

Storytelling
(by which we mean tell your client’s story, not make stuff up) 

1. Characters 
Before every trial, ask yourself, “Who are the characters in the story I am telling to the judge, and how do I want to portray them? What are their roles?” 

• Who is the hero and who is the villain? Who are the other characters? 
o What role does my client play? 

o What role do the other parties play (parents, children)? Other family members? 

o What role does DCF play? 

2. Setting and Scenes 
Where do the most important parts of YOUR story take place? 

• What are the key scenes? 

• What scenes must be included to make your story persuasive? 

3. Sequence 
In what sequence do you want to tell the events of YOUR story? 

• Decide what is most important for the judge to know 

• Follow principles of primacy and recency: 
o Front-load the strong stuff 

o Start on a high note and end on a high note 

4. From whose perspective do you want to tell the story? 

5. What emotions do you want the judge to feel when hearing your story? What character portrayals, scene settings, sequence, and perspective will help the judge feel that emotion?
Who to Call, What to Introduce: A Template For Telling Your Story At Trial 
1. Write out your theory of case paragraph 

2. Create a separate chapter for every point in your theory 

3. Under each chapter, list the facts you need to prove to establish that chapter 

4. Under each fact, list the witnesses who can testify to that fact and/or document that can establish that fact 

5. For each fact, note any possible evidentiary challenges to the admission of that fact and your response. 
Defensive Advocacy: Anticipating Your Opponent’s Case  
1. Write out your opponent’s theory of case  

2. Create a separate chapter for every point in your opponent’s theory 

3. Under each chapter, list the facts you expect your opponent to introduce to establish that chapter 

4. Under each fact, list the witnesses and/or documents you expect your opponent to use to prove that fact 

5. Under each fact, identify strategies you can use to exclude evidence of that fact, or minimize its impact.
Drafting Your Opening Statement: A Short Template 
The Hook -- Start with a thirty to sixty second statement that encapsulates your theory of the case and establishes the emotional themes that will make the judge feel it is right to accept your theory. The hook should tell the judge in factual terms exactly why you should win. It should not be an argument. 

The Story -- The main part of your opening, in which you tell the judge the factual story of your client’s situation.  Your opening should not contain the entire story of the case, in all its detail. It should, however, hit the high points and tell the judge everything that is essential to ruling in your favor.  
The Conclusion -- In which you tell the judge what you want them to do. 

After your hook, story, and conclusion, sit down.
The Three P’s of Direct Examination 
1. PLAYERS 

• Select witnesses who advance your theory of the case 

2. PREPARATION 

• Think about your questions 

o Open-ended 

- Who 

- What 

- When 

- Where 

- How 

- Why 

- Tell us about/Describe 

--Tap all of the senses. What did you do, think, feel, see, smell? Place your witness in important scenes to bring them to life. 
o With a purpose and direction 

--Mix general and specific questions to direct your witness to the information you want to emphasize and to control the examination 
• Prepare and practice with the witness 

3. PRODUCTION 

• Remember primacy & recency. Start and end on a strong point. 

• Arrange your direct through “chapters” and “signposts” 

• Elicit factual details of scenes you want to emphasize 

• Tap into your frustrated inner actor. You are a part of the scene.
 • Have a conversation with the witness 

• Listen. The witness may give you a gold nugget that you can expand on; you don’t want to miss it because you are focused on your next question. 

Cross-Examination 
1. Purpose – cross-examination must advance your theory of the case by eliciting answers that provide facts that either: 
a. Affirmatively advance your theory, or 

b. Undermine/discredit your opponent’s evidence that hurts your theory (not scattershot) 

2. Structure 
a. Compile the facts that are the building blocks of your theory.  

b. Identify 3-5 important points you wish to make with these facts.  
c. Write chapters 
i. each of the 3-5 points is a chapter 

ii. order the facts (for example, from general to specific) to lead logically to the conclusion you want the judge to draw 

iii. do not ask the ultimate question about the conclusion you want the judge to draw (you’ll almost always be disappointed) 

d. Organize the chapters
 i. primacy and recency 

ii. tell a persuasive and coherent story 

e. Transition between chapters with headlines 

3. Control 
a. Leading questions 

b. One fact per question 

c. Keep questions short and simple 

d. Never ask a question that calls for an answer you don’t know 

e. Listen 

f. Each question must have a purpose 

g. Avoid tags (e.g., saying “ok” after every answer or “and” at the beginning of every question) 

h. Loop (i.e., repeat part of a helpful answer into the next question). 

i.  Consider language 
i. talk like a “regular” person 

ii. use words that advance your defense theory 

j. Do not argue with/cut off the witness. If a witness gives a non-responsive answer, be sure you asked a leading question containing one fact and, if so, repeat the question. For example, “Thank you. But, my question is “The man you saw had a beard?” 

k. Do not treat all witnesses the same. Do not beat up grandma (unless she is a villain in your story). 

4. Preparation 
a. Investigation (and other forms of fact gathering)


 i. Evidence of unreliability (perception, memory) 

ii. Evidence of lack of credibility (bias, prior inconsistent statements, prior convictions, character evidence) 

b. Anticipate objections 

c. Have impeachment ready 

Formula for Impeachment by Prior Inconsistent Statement 
(Prepared by Andrew Cohen, CPCS/CAFL)

1. Recommit the witness to the current statement

2. Accredit the prior statement, by showing it was reliable and more credible than the current statement; then

3. Confront the witness with the prior statement 
Example:

(Recommit)

Q.
Ms. Karp, you’ve just testified that Ms. Johnson’s home was “filthy” on Sept. 5?

A.
Yes.

(Accredit)

Q.
You are required by DCF regulation and policy to make notes in your dictation about every home visit?

A.
Yes.

Q.
You are required to put in your dictation all of your observations about cleanliness and dangerous surroundings?

A.
Yes.

Q.
If there are horrible smells in the home you have to put it in your dictation?

A.
Yes.

Q.
If there is garbage on the floor, you’d put that in?

A.
Yes.

Q.
You’d mention any signs of filth?

A.
Yes.

Q.
You’d mention signs of roaches, mice or rats?

A.
Yes, I’d put that in.

Q.
And you are required to put this into your dictation right away, when the observations are freshest in your mind?

A.
Yes.

Q.
You made a home visit on Sept. 5?

A.
Yes.

Q.
You wrote about it in your dictation as you were required to do?

A.
Yes.

Q.
As soon after the home visit as possible?

A.
Yes, within a day or so.

Q.
When the events were freshest in your mind?

A.
Yes.

 (Confront)

Q.
Ms. Karp, I’m going to show you a document.  Can you tell me what this is?

A.
My dictation in this case for September 5.

Q.
If you can follow along while I read your note for September 5:  “I walked through the home.  Other than some crumbs on the counter, the house appeared neat and clean.”  I read that correctly?

A.
Yes.

Foundations for the Admission of Tangible Evidence

(Adapted for Massachusetts law from Edward J. Imwinkelried, Evidentiary Foundations (6th ed. 2005) LexisNexis.)
Photographs
The witness is familiar with the object or scene.



The witness explains the basis for his or her familiarity with the object or scene.


The witness recognizes the object or scene in the photograph


The photograph is a fair and accurate representation of scene at the time


If different, witness explains the differences
Example: 

I am handing you a photograph [marked for ID if that is local practice].  Do you recognize it?

What is it a picture of?

How do you recognize it?

Is the photograph a fair and accurate representation of ______ at the [time in question]?

Official Records

The witness is familiar with the record.







The witness identifies the record.









The record was created by a public official.






The record was required to be made by statute or regulation.





Possible objections:
· Hearsay – needs another exception
· Opinion and judgment - “some leeway”
· Privilege

· Speculation
Example: 
I am handing you a document [marked for ID if that is local practice].  Do you recognize it?

What is it?

How do you know that is [the document]?

Are you required by statute or regulation to prepare [this type of document]?

[Note: Usually the proponent will establish the witness is a public official when he is first introduced to the court.]

Business Records

The witness is familiar with the record.







The witness identifies the record.









The record was made to memorialize a particular event or transaction


The record was made at or shortly after the time of the event



The record was made in the regular course of business




It is the regular practice of the business to make such a record




The record was made in good faith








[Note: A business record must be made before the start of the litigation.]

Possible objections:
· Hearsay – needs another exception

· Opinion and judgment – not permitted

·  Privilege

· Speculation
Example: 

I am handing you a document

Do you recognize it?

What is it?

How do you know it is [the document]?

Was [the document] made to memorialize a particular event or transaction?
Was [the document] made at or shortly after [the time of the event]?
Was the record made in the regular course of business?
Is it the regular practice of the business to make such a record?
Was the record was made in good faith?

[Note: A business record must be made before the start of the litigation.]

Physical Objects (two ways)
Unique Characteristic

The object has a unique characteristic.

The witness observed the characteristic on a previous occasion.


The witness identifies the exhibit as the object.

The witness rests the identification on his or her present recognition of the characteristic.

The exhibit appears to be in the same condition as it was when witness initially received or perceived the object.
Chain of Custody

The witness initially received the object at a certain time and place.

The witness safeguarded the object under circumstances making it unlikely the object was tampered with or substituted.

The object is in the same condition as when the witness received it.

Example: 

I am handing you [object] [marked for ID if that is local practice].  
Do you recognize it?

What is it?

How do you recognize it?

[If necessary, ask] How do you know it is [the particular object]?

Is [the object] in the same condition as [the relevant time]?
Tips for Writing a Closing Argument 
Find an opening hook 
Start with a scene 
Avoid legal language 
Do not write as if you are giving a lecture. You are writing persuasively to decision makers 
Block your arguments off of your theory 
Organize your arguments off of your theory and determine the order of the arguments 
Decide what testimony came up at trial that you want to highlight in closing 
Use demonstrative evidence/visual aids 
Work on crafting your language 
Use trilogies 
Repeat your theme 
Have a better story 
Be a better story teller 
Find a closing hook  
Tell the judge what you want
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