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CLEs and Moot-Courting

Please don’t forget to submit your proof of CLEs for FY 2011 to Rita Caso.  If you have moot-courted a case with a CAFL staff member or your appellate mentor, we will waive 2 CLE hours (for a maximum of 4 CLE hours each fiscal year).  The Appeals Court is off for the summer, but don’t forget to call us about moot-courting your oral arguments for the September and October sessions.
New Rule 1:28 Decisions
Below are a few more summaries, catching me up through mid-January 2011 (which is about as caught-up as I’ve been the past three years).  If you cite to a Rule 1:28 decision in your brief or motion, you must:

(a) attach a copy of the decision as an addendum; and 
(b) cite the page of the Appeals Court reporter that lists the decision and a notation that the decision was issued pursuant to Rule 1:28.  In your brief or motion, you do not need to cite the docket number, month or day.  For example:  Care and Protection of Priscilla, 79 Mass. App. Ct. 1101 (2011) (Mass. App. Ct. Rule 1:28).
Each of the Rule 1:28 decisions discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Samir, 78 Mass. App. Ct. 1104, 2010-P-0349 (Oct. 20, 2010).  In Samir, the trial judge failed to order post-adoption visitation with a grandmother who shared a significant bond with the child.  Both mother and child argued on appeal that this was error.  The department opposed a visitation order (your tax dollars hard at work) even though it conceded at oral argument that visitation between the child and his grandmother had been taking place post-trial.  The panel sent it back:
The judge, having found ‘a significant bond’ between the child and the grandmother, has the discretion to consider, in the best interests of the child, whether some form of contact is appropriate, and if so, the conditions, nature, scope, and frequency of any such contact. In light of this, that portion of the decree pertaining to visitation between the child and the grandmother is vacated and remanded for further proceedings.

This case is further support for the court’s power (indeed, its obligation) to order post-termination and/or post-adoption visitation between a child and any family member with whom the child shares a significant bond. 
2. Care and Protection of Indihar, 78 Mass. App. Ct. 1108, 2010-P-0550 (Nov. 9, 2010).  Indihar is interesting because it addresses some rarely-mentioned language in G.L. c. 119, § 21A, that evidence in a care and protection case “may include testimony of the child” but only “after consultation with counsel.”  The mother and a second child (Beth) argued that the permanent custody adjudication should be reversed because the judge failed to take testimony from Beth about her preference to be returned home to mother.  (It is not clear from the decision whether the judge quashed a subpoena for Beth to testify or merely indicated that he would not allow her to testify.)   The judge did “consult[] with counsel” for Beth, who informed him that Beth’s position fluctuated, that it would be traumatic for her to testify, and that she could not adequately convey her position to the court.  (There does not appear to have been any “evidence” of these facts other than counsel’s apparently uncontested proffers.)  Under these circumstances, and the use of the word “may” in § 21A, the panel held that it was appropriate for the judge not to take Beth’s testimony.

This may be a helpful case if you represent a younger or developmentally-delayed child and you wish to prevent her from testifying.  But if child’s counsel wants the child to testify, if the child has a fixed position in the case, the child would not be harmed from testifying, and the child can convey her position to the judge, the court should hear from the child.  
Note that Indihar addresses the situation where counsel wishes to bring a child’s position to the court’s attention.  It does not speak to a parent’s right to rebut adverse allegations made by children when their statements are admitted through documentary evidence; in such circumstances, Adoption of Roni, 56 Mass. App. Ct. 52 (2002), controls.  

3. Adoption of Will, 78 Mass. App. Ct. 1109, 2010-P-0416 (Nov. 17, 2010).  In Will, the panel affirmed the termination of a father’s rights based on his history of domestic violence against female partners and his unwillingness to engage in any services to address his violence and anger problems.  The father had no history of abusing or neglecting the child, and visited with him consistently.  The panel noted that this was 
not a typical case of termination of parental rights under G. L. c. 210, § 3.  It presents no evidence that the father has engaged in substance abuse or recent criminal activity, nor clear evidence that he has ever physically abused, endangered, neglected, or failed to support Will financially. We do not doubt the father’s genuine love and affection for the child.  He consistently attended scheduled supervised visits with Will while the child was in DCF custody and generally was attentive to and playful with him during these visits. Nonetheless, these facts do not negate the overwhelming evidence that his perpetration of domestic violence and lack of anger control, compounded by his apparent unwillingness or inability to change, render him currently unfit to parent a child.

The panel in Will conducts a thorough analysis of parental unfitness based on domestic violence.  It provides an excellent blueprint for an appellee arguing in favor of termination of the rights of a violent parent who refuses to engage in services. 
4. Adoption of Yannis, 78 Mass. App. Ct. 1111, 2010-P-0902 (Nov. 29, 2010).  Yannis is noteworthy only because it briefly addresses the Massachusetts Child Custody Jurisdiction Act (MCCJA), G.L. c. 209B, §§ 2(a)(3) and (4), and the Parental Kidnapping Prevention Act (PKPA), 28 U.S.C. § 1738A.  The panel’s analysis of the statutes is not worth repeating here – it held that neither statute divested Massachusetts of jurisdiction to terminate the father’s rights – but you should be aware of the case because so few appellate decisions address these statutes. 

5. Adoption of Zol, 78 Mass. App. Ct. 1115, 2010-P-1118 (Dec. 20, 2010).  It is very hard to tip a trial judge’s denial of a motion for post-trial relief.  Zol makes this painfully clear.  After terminating mother’s rights, the trial judge ordered a clinical evaluation regarding post-termination and post-adoption visitation.  The clinician found a strong bond between mother and child and recommended generous visitation, but the judge only ordered two visits per year.  The mother filed a motion for new trial or to reopen the evidence, arguing that the evidence of parental unfitness was stale, the mother’s unfitness was temporary, and the evaluation (which the judge did not read) recommended more frequent visitation.  The trial court held that the motion did not present “extraordinary circumstances” warranting a new trial or reopening the evidence and denied the motion.  Mother appealed.
The panel affirmed, noting that it reviews a trial judge’s denial of a motion for new trial for abuse of discretion.  Here, although the evidence of unfitness dated from six months or more before the trial, there were some ongoing problems such as unsanitary conditions and mother’s continued involvement with the violent father.  Accordingly, despite mother’s pre- and post-trial improvements, the panel could not find that the judge abused her discretion in denying the motion.  The panel also held that the order for two visits per year, despite the recommendation for more visits in the evaluation, was not an abuse of discretion.  
“Extraordinary circumstances” and “abuse of discretion” are hard standards to meet, especially where they intersect.  That is, the judge in ruling on a motion for new trial, relief from judgment or to reopen the evidence has discretion to determine whether extraordinary circumstances exist.  The panel distinguished Adoption of Cesar, 67 Mass. App. Ct. 708, 716 (2006), by noting that extraordinary circumstances existed in that case because “all problems leading to care and protection [were] resolved” at the time of the motion.  In Zol, not all problems had been resolved, although what remained was pretty minor. Perhaps a de novo review might have led to a remand, but the bar is much higher for an abuse of discretion review, and the panel could not find that denial of the motion was an abuse of discretion. 
One baffling element to Zol, however, is the panel’s holding that the judge did not abuse her discretion in denying the request for more visits even though she failed to consider the evaluation that she, herself, ordered.  (See footnote 9).  If the judge considered the evaluation but determined that it did not establish extraordinary circumstances, such a determination would be hard to question on appeal.  But how can it not be an abuse of discretion for a judge to decide that an evaluation doesn’t raise extraordinary circumstances when she never even read it?   Aren’t judges at least required to read evidentiary submissions?  As the King says in the musical The King and I, it “is a puzzlement.”
6. Care and Protection of Barney, 78 Mass. App. Ct. 1118, 2010-P-0782 (Jan. 5, 2011).  In Barney, the judge found mother unfit but declined to terminate her rights.  Rather, because of her long mental health history and refusal to cooperate with services, he ordered that she “undergo a full psychiatric and psychological evaluation” in order to “determine the feasibility of a reunification/transition plan for the child including the reinstatement of supervised visits with her son.”  Mother appealed.  The panel affirmed the finding of unfitness and, without explanation, held that the judge had properly ordered the evaluations. 
Courts don’t usually make orders for evaluations after a care and protection adjudication, but the basis for such an order may lie in G.L. c. 119, § 26(b):  “If the child is adjudged to be in need of care and protection, the court may . . . make any other appropriate order, including conditions and limitations, about the care and custody of the child as may be in the child’s best interests[.]”  The judge in Barney grounded the evaluation order in the potential future care and custody of the child.  If you represent a child in a mental health-based permanent custody trial, and you are hoping to gather evidence that will help in a subsequent termination trial, bring Barney to the court’s attention and ask the judge to order evaluations using similar language to that of Barney.
7. Adoption of Andreas, 78 Mass. App. Ct. 1119, 2010-P-0817 (Jan. 11, 2011).  Andreas is a great case to support the proposition that a parent must be unfit with respect to each subject child.  The trial court found mother unfit and terminated her rights as to Andreas, Edward and Lionel. The panel affirmed as to the first two boys based largely on mother’s inability to meet their behavioral and psychological needs.   But with respect to Lionel, who was younger and had no special needs, the panel vacated the termination:
[W]e conclude that, taken as a whole, the judge’s subsidiary findings, even if supported by the evidence, do not support his ultimate conclusions that the mother is currently unfit to parent Lionel and that termination of her parental rights was in this child’s best interests.  Lionel was removed from the mother’s care when he was only eighteen months old and has remained in department custody since that time. He has been living with his preadoptive parents since March, 2008, and he is bonded to his preadoptive parents and has little, if any, bond with the mother.  However, Lionel does not suffer from any behavioral or emotional difficulties, and the evidence of the mother’s unfitness to parent Lionel is much weaker than it is with respect to Andreas and Edward.

The fact of Lionel’s stable placement in a pre-adoptive home was not enough to show that mother was unfit as to him:

The judge’s determination that the mother is unfit to parent Lionel appears to be based primarily on the circumstances of Lionel’s stable placement and his lack of connection to the mother.  Moreover, in concluding that the mother is currently unfit to parent Lionel, the judge failed to consider the mother’s parenting ability, or lack thereof, to parent Lionel and her other children, without the additional burden of caring for Andreas and Edward.  It is clear from the judge’s findings that the primary factor bearing on the determination of unfitness was the mother’s inability to care for the additional three children at issue, two of whom present significant challenges. 

Courts, then, must look not just to a parent’s ability to care for each child but to that parent’s ability to care for each child alone without the burden of caring for the others (assuming they are not to be returned).

The panel remanded for further findings based on the mother’s current circumstances.  Because it recognized that mother appeared to no longer have the “grievous shortcomings” necessary to be found unfit, it signaled to the parties and the trial court that the evidence on remand should focus on bonding as set forth in G.L. c. 210, § 3(c)(vii), that is,

the nature of the bond between Lionel and his substitute caretakers, if serious psychological harm would flow from the severance of those bonds, what means were considered to alleviate that harm, and which of those means would be adequate. . . . Finally, the mother's capacity, or lack thereof, to meet Lionel's needs upon removal from his caretakers should be addressed.

The panel also remanded regarding post-termination and post-adoption visitation between mother and Andreas, which the trial court declined to order.  While there was no evidence of a bond or other compelling interest suggesting visits between mother and Edward, 
. . . Andreas appears to have a stronger bond to the mother than the other two children, having spent the first five years of his life in her care.  Although the evidence indicates that the mother is unable to provide the structured environment that Andreas requires from a full-time care-giver, the evidence does not support the conclusion that the termination of visitation is in his best interests.  In contrast to the evidence that visitation was traumatic for Edward, Andreas seemed to suffer most as a result of the termination of contact with the mother (he required hospitalization in the month following removal), and he has expressed his desire for visitation to continue.  Considering, also, that the department has been unable to place Andreas with a preadoptive family, the judge’s denial of visitation was an abuse of his discretion.

Andreas is therefore a good case to cite when the judge refuses to order post-termination visitation for a child who is not in a pre-adoptive home and wishes to visit with a birth parent.

Writing Tips:  

Here are two more great writing tips from Bryan Garner’s Oxford University Press usage newsletter.

A. Hurray for Split Infinitives and Sentence-Ending Prepositions. This is one of his tips on “hypercorrection,” the insistence on “fixing” grammatical structure that isn’t really broken.
Hypercorrection (3) (May 24, 2011)  

Part G: Unsplit Infinitives Causing Miscues. Writers who have given in to the most widespread of superstitions -- or who believe that most of the readers have done so -- avoid all split infinitives. They should at least avoid introducing unclear modifiers into their prose. But many writers do introduce them, and the result is often a miscue or ambiguity -- e.g.: "Each is trying subtly to exert his or her influence over the other." Mark H. McCormack, What They Don't Teach You at Harvard Business School 26 (1984). In that sentence, does "subtly" modify the participle "trying" or the infinitive "to exert"? Because we can't tell, the sentence needs to be revised in any of the following ways: (1) "Each is subtly trying to exert his or her influence over the other," (2) "Each is trying to exert his or her influence subtly over the other," (3) "Each is trying to subtly exert his or her influence over the other," or (4) "Each is trying to exert his or her subtle influence over the other."

Part H: Unsplit Verb Phrases. A surprising number of writers believe that it's a mistake to put an adverb in the midst of a verb phrase. The surprise is on them: every language authority who addresses the question holds just the opposite view -- that the adverb generally belongs in the midst of a verb phrase. The canard to the contrary frequently causes awkwardness and artificiality -- e.g.: "I soon will be calling you." (Read: "I will soon be calling you.")

Part I: Prepositions Moved from the Ends of Sentences. "That is the type of arrant pedantry up with which I shall not put," said Winston Churchill, mocking the priggishness that causes some writers and speakers to avoid ending with a preposition. 

So what does this mean?  It means that you can split your infinitives without hesitation to ensure clarity.  And it also means you can end your sentence with a preposition if you want to.  
B.
The proper use of “i.e.” and “e.g.”
i.e.  (May 31, 2011)
Part A: Generally.  The abbreviation for "id est" (L. "that is") introduces explanatory phrases or clauses.  Although the abbreviation is appropriate in some scholarly contexts, the phrase "that is" or the word "namely" is more comprehensible to the average reader.

Part B. And "e.g."  "I.e." is frequently confounded with "e.g." (= "for example") -- e.g.: "I have many electrical items that no longer work, i.e. [read 'e.g.']: cameras, video recorder, outlet strip, video rewinder, to name a few."  Sandy Shelton, in question to "Post Your Problems," Pitt. Post-Gaz., 19 Nov. 2002, at A14 (and, since "e.g." means "for example," it's redundant to add "to name a few").

Part C: Style and Usage.  As with other familiar abbreviations of Latin phrases such as "etc.," "et al.," and "e.g.," "i.e." is not italicized.  And like the others, it's best confined to lists, parenthetical matter, footnotes, and citations rather than used in text, where some substitute such as "namely" is more natural.  Formerly it was said that in speaking or reading, the abbreviation should be rendered "id est."  But this is never heard today, whereas the abbreviated letters "i.e." are occasionally heard.

Part D: Punctuation.  Generally, a comma follows "i.e." in American English, though not in British English. 

The takeaway?  Use “i.e.” in order to explain the previous phrase; use “e.g.” to give examples.  And follow both of them with a comma.  
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