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New Brief Captions

Effective January 3, 2011, a new Appeals Court protocol requires the following captions on briefs and other documents in child welfare appeals:

· For termination appeals, use “Adoption of Lisa S.” (where Lisa S. is the only subject child) or “Adoption of S. Children” (where there is more than one S. child).  If the children have different last names, you may use “Adoption of Lisa S. and Peter H.”  

· For care and protection/permanent custody appeals, follow the same format as above but use “Care and Protection of . . .” instead of “Adoption of . . .”

· For guardianship appeals, use “Guardianship of Lisa” or “Guardianship of Lisa and Peter”

· For CHINS appeals, use “Matter of Lisa”
On a related point, please, please, please do not use last names of parents and children on the cover or in the text of your brief.

Issues Presented v. Argument Headers
I am delighted that many of you have adopted Bryan Garner’s “deep issue” method of framing the Issues Presented.  However, lately I’ve seen several briefs in which the Issues Presented and the Argument headers are identical or virtually identical.  That should never be the case; they are different types of advocacy tools.  
Each Issue Presented can be one sentence (the traditional method) or three sentences (Bryan Garner’s “deep issue” method), but it should never be a long, impenetrable paragraph.  Bryan Garner’s method limits each “deep issue” to 75 words, which is plenty long enough.  Here is an issue framed using Garner’s “deep issue” method:

I. DCF is required, under §§ 1 and 29C of G.L. c. 119, to make reasonable efforts to reunify parents and children.  Here, DCF failed to schedule visitation between Father and his son, failed to provide Father with parenting classes, and failed to teach him about his son’s mental health needs.  Did DCF fail to make reasonable efforts to reunify Father with his son?
Argument headers, on the other hand, should never be more than one sentence.  They should be a simple, clear and concise road-map to your Argument.  The Argument headers for this issue might look something like this:

I. DCF failed to make reasonable efforts to reunify Father and Child because it failed to schedule visits between them, failed to offer Father parenting classes, and failed to teach Father about the Child’s special needs.

A. DCF is statutorily mandated to provide reunification services.

[text]

B. DCF failed to provide Father with visitation even though he asked his social worker for visits every week.

[text]

C. DCF failed to provide Father with parenting classes even though he asked for them and was ready, willing and able to take them.

[text]

D. DCF failed to teach Father about the Child’s special needs, thus depriving him of an opportunity to learn to parent the Child.

[text]   
These headers create a road-map.  They make it easier to organize and write the brief.  They also make is much easier for judges to read the brief and find what they’re looking for in it.  After all, why make it hard for the judges to find the good stuff in your Argument?
New Rule 1:28 Decisions
Below are a few more summaries, catching me up through early May 2010 (I do intend to catch up eventually).  If you cite to a Rule 1:28 decision in your brief or motion, you must (a) attach a copy of the decision as an addendum and (b) cite the page of the Appeals Court reporter that lists the Rule 1:28 decision.  
Each of the 1:28 decisions discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Sidona, 09-P-2000 (April 29, 2010).  Sidona is a cautionary tale for trial and appellate attorneys.  In this case, the child disclosed that a family friend sexually abused her. The parents did not believe her and testified that they would allow the friend to care for her in the future.  The parents argued that the sexual abuse did not occur or, if it did, the friend was not the perpetrator.  The child did not testify, and the parents’ trial counsel failed to object to child sexual abuse hearsay that named the friend as the perpetrator.  The Juvenile Court terminated parental rights.  Appellate counsel briefed the issue of ineffective assistance of counsel but did not file a motion for new trial.  The panel affirmed the termination decree and found the lack of a new trial motion determinative on the issue of ineffective assistance:

The parents argue that, had their attorneys objected to this evidence, the trial judge would have excluded it because the necessary foundational requirements had not been established.  However, the silence of the record on foundation merely reflects the fact that there was no objection to the admission of the testimony; it does not establish that no foundation existed.  In other words, the absence of a foundation from the record does not mean that the department could not have established the necessary foundation in response to an objection at trial, had an objection been made.  Without an evidentiary record of the sort that would be developed on inquiry into the question incident to a new trial motion, it is speculative to imagine whether a proper foundation could or could not have been established.  Whether such evidence would have been excluded upon objection accordingly is unclear on the present record and must be determined through the vehicle of a new trial motion. 

There are two important lessons from the case.  First, if you are trial counsel, you must object to hearsay that harms your client’s interests, particularly child sexual abuse hearsay, and move to strike it from every source offered in evidence.  This lesson is an absolute, unless you have strong strategic reasons for allowing the hearsay to come in.  If you fail to object to and move to strike extremely damaging hearsay, (a) the hearsay is in evidence for all purposes, and (b) chances are great that, unless your strategic reasons were compelling, appellate counsel will raise the issue of ineffective assistance.  Second, if you are appellate counsel, you must file a motion for new trial in the trial court.  If your appeal has already been docketed, you must ask the single justice for leave to file a new trial motion, and you must attach the proposed new trial motion (and affidavits) to your request for leave.  In the motion for new trial, you must not only explain that trial counsel failed to object/move to strike, but also provide the reasons why the objection or motion would have had merit.
2. Adoption of Paige, 09-P-1840 (April 30, 2010).  Be careful citing to Rule 1:28 decisions.  Sometimes the panel just . . . well . . . gets the law wrong.  In the context of a motion for new trial for ineffective assistance of counsel, the panel in Paige cites Care and Protection of Georgette, 439 Mass. 28, 34 (2003), for the proposition that, “even where trial counsel’s conduct falls measurably below professional standards, no new trial will be granted where evidence of a parent’s unfitness is overwhelming.”  
This cite to Georgette struck me as wrong from the get-go.  After all, what if the evidence is overwhelming because trial counsel did not file any motions in limine, cross-examine any DCF witnesses or call any witnesses on the client’s behalf?  In such cases, of course the evidence of unfitness would be overwhelming, but the overwhelming evidence would mean nothing.  And Georgette does not, in fact, stand for the proposition cited by the panel.  In Georgette, appellate counsel for two children (Georgette and Lucy) argued that their trial counsel was ineffective for failing to present their custodial wishes (to go home) to the court:
We note that, even if Lucy's trial counsel had advocated against her, she has failed to demonstrate any prejudice based on the overwhelming proof of the father's unfitness. As explained by the Appeals Court:

“The trial judge was well aware of Georgette’s and Lucy’s stated (if intermittent) desires regarding their father (through testimony, presentations by their now-maligned trial counsel, and lobby conferences). Given the overwhelming evidence of the father’s unfitness (as well as the clear and convincing evidence of the two girls’ special problems and needs in substantial consequence thereof), which persuaded both the trial judge and the motion judge that it was not in Georgette’s and Lucy’s best interests to be returned to his care, it is implausible that the most zealous and impassioned arguments by any trial counsel to give their custody to the alcoholic and unrepentant father who had neglected and had physically or sexually abused them would have realistically accomplished any change in the result.” 

Id. at 34-35.  The SJC in Georgette did not say that motions for new trial were destined to fail in the face of overwhelming evidence of unfitness.  Rather, it said only that there was nothing counsel for the children could have done to rebut the overwhelming evidence against the father.  Presumably, father’s counsel objected to DSS’s evidence, cross-examined the agency social workers, and presented his own evidence.  Father’s appellate counsel did not allege ineffective assistance.  The evidence against him was (again, presumably) properly admitted against him to show his unfitness.  Under those facts, there was nothing children’s counsel could do that would have made any difference with respect to a finding of Father’s unfitness.  But that is very different from what the Appeals Court panel in Paige said, and the panel, in misquoting Georgette, got it wrong.  

The lesson here?  Use Rule 1:28 decisions freely, but be careful that they don’t contradict, misquote or misrepresent published decisions. 

3. Adoption of Vitaly, 09-P-2083 (May 5, 2010).  In Vitaly, the father claimed that he did not receive notice of the trial date.  His trial counsel sent him three letters, all to the proper address.  The father claimed that he only received one of them.  None of the letters contained the actual trial date, but each referred to the father’s open care and protection case and mentioned the trial.  
According to the panel, the judge did not have to credit father’s claim about receiving only one letter, and even if he did, “the one letter he received was enough to put him on inquiry notice.”  Id. (citing Adoption of Hannah, 33 Mass. App. Ct. 542, 543-44 (1992)).  The judge also credited the DCF social worker that she informed father of the trial date.  So even if father did not receive written notice of the trial date, he had both “inquiry notice” (from counsel’s letter) and “actual notice” (from DCF), both of which satisfied due process.  Id. (citing Adoption of Pearl, 34 Mass. App. Ct. 308, 312 n. 5 (1993)).
If you represent an appellee-child, Vitaly is a helpful case to rebut an argument that the appellant-parent did not receive notice of trial.
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