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There are several new 1:28s worth noting.  Please remember that, if you cite to a 1:28 decision in your brief, you must attach a copy of the decision as an addendum.  

1.
Adoption of Nicola, in the text and at footnote 11, spends some time detailing prenatal neglect as a basis for terminating rights.  Needless to say, this is a politically sensitive topic.  There is a fine line between showing neglect of a fetus by ingesting drugs and using the same facts merely to show a pattern of past drug abuse.  Many other states use prenatal drug ingestion as a basis for termination.  But most cases in Massachusetts use it just to show a pattern of past drug use.  This 1:28 creeps into more delicate territory by coupling the prenatal drug use with failure to receive prenatal care – something that really doesn’t suggest part of a pattern.  The relevant language in Nicola is below.  I leave it to panel members to use it as they see fit.

The judge further found that the mother's substance abuse problem led to her neglect of four successive children, three of whom suffered from withdrawal symptoms and medical complications at birth, including Nicola. F. 22, 28, 31, 36. Despite her knowledge of these consequences on two of her children, the mother received no prenatal care while pregnant with Nicola and admits to using six bags of heroin a day throughout the pregnancy. F. 39-41, 76. As a result, Nicola suffered medical complications. F. 38. 76.

Likewise, there was no error when DSS changed the service plan goal to adoption within two months of Nicola's birth. See Adoption of Elena, 446 Mass. 24, 32 n.5 (2006) ('[t]here is no specified period of time the department must afford a parent to comply with a service plan before changing the goal to adoption'). Here, the mother had neglected three older children and had shown a similar pattern of neglect toward Nicola by failing to receive any prenatal care during the pregnancy and through her continued substance abuse and other conduct, including the shoplifting for which she was incarcerated. F. 38, 76.

2.
Adoption of Maeve is a good reminder of the importance of preserving the record.  There, the Appeals Court reminds us that challenges to the sufficiency of an adoption plan must be raised at trial, or at least raised in the trial court by a post-trial motion:

 

[Appellant-father’s] sole argument on appeal is that the department's adoption plan was not sufficiently detailed to permit the trial judge properly to evaluate its suitability and that the trial judge did not appropriately assess the adoption plan.  James raised no objection below to the adoption plan submitted by the department and raises this issue for the first time on appeal. Therefore, his challenge to the plan is waived. See Adoption of Leland, 65 Mass. App. Ct. 580, 588 (2006).

Nevertheless, the panel goes on to address the challenge on the merits.  It had no merits, but the panel does a good job summarizing the case law on sufficiency of an adoption plan:

Even were we to address his argument, James would not prevail. Pursuant to G. L. c. 210, § 3(c), in addition to considering the issue of parental unfitness, the judge must consider the adoption plan proposed by the department before terminating parental rights. See Adoption of Vito, 431 Mass. 550, 568 n.28 (2000). 'The judge's obligation to 'consider' a plan involves much more than simply examining it. The judge must perform a 'careful evaluation of the suitability' of the plan and must 'meaningfully . . . evaluate' what is proposed to be done for the child.' Adoption of Dora, 52 Mass. App. Ct. 472, 475 (2001), quoting from Adoption of Lars, 46 Mass. App. Ct. 30, 31 (1998), S. C., 413 Mass. 1106 (2000). 'If the plan is not adequate, the judge may reject it and deny [the department's] petition.' Adoption of Dora, supra. See Adoption of Vito, supra at 568. Accordingly, both this court and the Supreme Judicial Court have recognized that a decree under G. L. c. 210, § 3(c), may issue even if a specific adoptive family has not been identified, as long as the adoption plan provides sufficient “information with respect to the ‘prospective adoptive parents and their family environment so that the judge may properly evaluate the suitability of the department's proposal.’” Id. at 568 n.28, quoting from Care & Protection of Three Minors, 392 Mass. 704, 717 (1984).

Here, the adoption plan identified a specific family as the adoptive placement for Maeve; noted the bond that had developed between Maeve and the preadoptive parents; detailed Maeve's developmental needs as well as her medical needs; and found that these needs are being met by the preadoptive parents.

3.
Adoption of Eddie clarifies that appellant-children, aggrieved by the trial court’s failure to order post-termination or post-adoption visitation, are free to raise the issue in the trial court after conclusion of the appeal:

Likewise, we perceive no error in the trial judge's determination that posttermination visitation was not in the children's best interests. The trial judge considered the issue, noted that the judge would ordinarily be inclined to order such visitation, but found that in the circumstances of this case (which include those set out above concerning the mother's conduct during visits) visitation was not in the children's best interests. On appeal, Eddie seeks posttermination contact of a limited nature (not visitation). We note that Eddie can still seek an order for posttermination contact should he wish to file such a motion with the trial court.

 

Although the panel does not state that children can seek such visitation at a section 26 review and redetermination, that is certainly an effective procedural vehicle for getting the issue back before the trial court.

4.
Care and Protection of Bess is worth discussing if only because there are not many educational neglect cases.  This one is pretty extreme:

In brief, the child, who is now fifteen years old, has never attended any school nor has she ever been home schooled. Instead, she engages in 'self-learning,' a process by which she is responsible for determining the content, manner, and method of her own education. The mother has repeatedly refused to allow the Department of Social Services (DSS) to meet with or evaluate the child. In addition, although she is aware that she is required to submit a plan for approval to the Wareham school district should she wish to educate her child at home, she has refused to do so.

General Laws c. 76, 1, requires every child between ages set by the Board of Education to be enrolled in a public or an approved private school. A child may also be 'otherwise instructed in a manner approved in advance by the superintendent or the school committee.' G. L. c. 76, 1. A parent who wishes to educate his or her child at home must obtain approval of a home schooling plan before removing the child from public school. Care & Protection of Charles, 399 Mass. 324, 337 (1987). . . . The Juvenile Court judge properly found that the mother in this case was not in compliance with c. 76 and had refused to bring herself into compliance with the law's requirements.

. . . The mother was fully aware of the requirements of c. 76 and made no claim or showing that she was unable to comply with the statute's requirements. Instead, the mother chose not to comply with the compulsory education statute and refused to provide any information to the Wareham school department or to DSS concerning the manner, method, or content of her child's education. In short, she impeded, and continues to impede, the 'substantial State interest . . . in the education of its citizenry.' Care & Protection of Charles, 399 Mass. at 334.


5.
Another interesting case is Adoption of Karinna, which addresses post-termination visitation when the goal is guardianship.  The panel held that the same standard for post-termination visitation applies regardless of whether the goal is adoption or guardianship:

The father attempts to distinguish his case from Vito on the ground that his daughters have not been adopted and have instead been placed under a legal guardianship.  He cites to Custody of a Minor (No. 2), 392 Mass. 719, 726 (1984), for his assertion that visitation must be ordered unless a judge finds that visits will harm the child.  That case, however, dealt with a mother whose parental rights had not been terminated.

Despite the father's arguments to the contrary, there is nothing in the nature of a guardianship, as opposed to an adoption, that warrants a different standard for posttermination contact.  Cf. Adoption of Helen, 429 Mass. 856, 864 (1999) (applying best interest standard to question of posttermination parental visitation pending appeal).
I applaud father’s counsel in Karinna for making this novel argument, even though it proved unsuccessful.  You never know what will work for a given Appeals Court panel or the SJC.

I sent an email out about the case below last week, but some of you said that you did not get it.  Just in case, here it is again.
6.
Colorio v. Marx, Docket No. 07-P-1211 (Aug. 18, 2008), is a rather dull divorce/separation agreement case, but it has good language about how the substance of a pleading is more important than the label or caption of the pleading.  This is useful in those circumstances where trial counsel filed the wrong type of motion, or captioned the motion improperly, but was clearly seeking the appropriate relief in the body of the motion.  For example, trial counsel might have captioned a motion, “Motion for Relief from Judgment,” when he was really looking for a new trial.  If the motion asked for a new trial, the court should construe it as a motion for new trial regardless of its caption.  Here is the pertinent language from Colorio:

Although styled as an action for contempt, the wife's complaint constituted a motion for a clarification of a judgment, through which she sought a declaration of the parties' rights and obligations under the separation agreement as incorporated, but not merged, into the divorce judgment. In effect, she sought a declaration that one-half the mortgage was not to be deducted from the settlement, since the mortgage had been taken into account in arriving at the $124,000 figure, and that the husband's interpretation of the agreement was in error.

By his interpretation of the agreement, the trial judge implicitly treated the complaint as a motion for clarification. "[T]he label attached to a pleading or motion is far less important than its substance." Lambley v. Kameny, 43 Mass.App.Ct. 277, 280 (1997). "Courts may determine whether and under what section relief might be granted; the label attached to the motion is not dispositive." Honer v. Wisniewski, 48 Mass.App.Ct. 291, 294 (1999). See King v. Allen, 9 Mass.App.Ct. 821, 821 (1980) (motion brought under Mass.R.Civ.P. 59[e], 365 Mass. 828 [1974], susceptible of treatment as motion for relief from judgment under Mass.R.Civ.P. 60[b][6], 365 Mass. 828 [1974] ); Bowers v. Board of Appeals of Marshfield, 16 Mass.App.Ct. 29, 33, 35 (1983) (moving party's failure to classify motion as rule 60[b][6] motion not dispositive; relief appropriate under that rule). Rather than submit to a "tyranny of labels," South County Sand & Gravel Co. v. South Kingstown, 160 F.3d 834, 836 (1st Cir.1998), we determine the nature of the trial judge's decision from its substance as opposed to its heading. See Hennessey v. Sarkis, 54 Mass.App.Ct. 152, 154-156 (2002) (giving effect to substance over form in construing lower court's restraining order as being temporary as opposed to permanent). Cf. In re Power Recovery Sys., Inc., 950 F.2d 798, 802 (1st Cir.1991) ("In deciding whether a proceeding before a lower court involves civil or criminal contempt, we are required to look to the purpose and character of the sanctions imposed, rather than to the label given to the proceeding by the court below").

In many ways this is similar to the SJC’s language in Care and Protection of Manuel, 428 Mass. 527, 532, 534 (1998), in which the Court construed the child’s motion for a section 25 hearing as a request for a 72-hour hearing under section 24:

Although captioned as such (and argued throughout this appeal as such), the child's motion is not, in substance, one for a hearing under §  25 but, rather, one for a seventy-two hour custody hearing under §  24 asking the court once again to consider awarding temporary custody of him to his paternal grandparents.  Manuel did not waive his right to a temporary custody hearing in 1997 simply because he cited the wrong statutory provision. See generally Lambley v. Kameny, 43 Mass. App. Ct. 277, 280, 682 N.E.2d 907 (1997) ("the label attached to a pleading or motion is far less important than its substance").

. . .

We think it plain that Manuel requested a "custody" hearing, not a "placement" hearing.  He asked the judge to consider awarding custody of him to the paternal grandparents. He did not ask the court to extend its previously issued emergency order transferring legal custody of him to the department and for the department then to exercise its custodial prerogative of selecting his place of residence by placing him with the grandparents -- something the department consistently had stated it would not do. Put simply, the child asked the court to consider a specific legal custodian for him other than the department.

Please note that each of the 1:28s discussed above is available on the web at:

http://www.massreports.com/UnpublishedDecisions/
Just type “adoption” and/or “protection” into the line for “Parties.”  I hope this summary is helpful.
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