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New Rule 1:28 Decisions
With this batch of Rule 1:28 summaries, I am caught up through the end of 2009 (which means I’m only eight months behind!).
1. Adoption of Donato, 09-P-243 (December 7, 2009).  Donato is interesting for two reasons.  First, it clearly sets forth the rules for how courts should determine whether a parent is competent to waive counsel.  The mother chose to proceed to trial pro se after firing her fifth attorney, and the juvenile court terminated her rights.  On appeal, she argued that the decree should be vacated because she was incompetent to waive counsel.  The panel disagreed:
The mother has the burden of proving the invalidity of her waiver of counsel by a preponderance of the evidence.  See Adoption of William, 38 Mass. App. Ct. 661, 664 (1995).  The test for competence to waive counsel may contain an additional ingredient beyond that for determining competence to stand trial. See Commonwealth v. Simpson, 44 Mass. App. Ct. 154, 165 (1998) (competence to waive counsel encompasses not only a rational and factual understanding of the proceeding but also an awareness of magnitude of the task and disadvantages of self-representation).

The mother does not argue that she lacked a rational or a factual understanding of the proceeding or its potential consequences.  See Commonwealth v. Crowley, 393 Mass. 393, 399 (1984).  Nor does she argue that she lacked the ability to understand the nature of the proceedings, the magnitude of the rights at stake, the undertaking confronting her, and the advantages that she was foregoing by waiving counsel and representing herself. See Commonwealth v. Means, 454 Mass. 81, 89-90 (2009) (describing factors that bear on competence to waive counsel).  Rather, she asserts that her mental illness rendered the colloquies insufficient and required the judge to conduct a separate hearing into her competence to waive counsel and represent herself.  Indeed, the mother contends that the judge should have sought the advice of experts in mental health before permitting her to waive counsel. We disagree. See Commonwealth v. Moran, 388 Mass. 655, 659 (1983).


A valiant – albeit unsuccessful – argument by appellate counsel!  If nothing else, this part of Donato shows appellate counsel (a) what to look for in the transcript of a counsel-waiver colloquy and (b) how to argue the issue in a motion for new trial/relief from judgment or on appeal.
The second issue in this case is more disturbing.  The child freed for adoption was almost 17 and did not want to be freed from his mother or adopted.  The panel was unmoved:

Donato . . . knows and loves his mother despite her parental limitations and will likely interact with her on his own terms upon emancipation.

We acknowledge that viewed from the child’s perspective the termination of his mother’s parental rights creates the uncomfortable perception that his mother is no longer his mother.  . . .  Without minimizing Donato’s concerns, we agree with the judge that the mother’s parental unfitness is likely to continue indefinitely and certainly will not be resolved before Donato is emancipated. So considered, the judge did not err in concluding that it is in Donato’s best interests that the mother’s parental rights be terminated, thereby preventing her from seeking review and redetermination were the matter to remain a care and protection proceeding with permanent custody with the department.

Frankly, I am baffled by this.  The panel never explained the trial court’s (or its own) reasoning as to how the child’s best interests were served by termination.  From the decision, it appears that termination served no purpose other than to keep the mother from seeking review and redetermination.  If that were the trial court’s goal, it seems awfully weak to me.  Here, there was only one, or at most two, more review and redeterminations to be held before the child turned 18 (assuming the mother would have requested them).  Is avoiding one or two hearings sufficient reason to terminate?  That the mother’s unfitness would “continue indefinitely” has nothing to do with whether it served the child’s bests interests to lose her for the next year until he turned 18.  In any event, Donato drives one more nail into the coffin of the argument that termination does not serve the best interests of older children who want to maintain a relationship with birth parents and do not want to be adopted.

2. Adoption of Golda, 09-P-1437 (December 17, 2009).  Golda addresses whether courts can (or, at least, should) terminate parental rights when none of the parties is seeking termination.   In Golda, neither DCF nor the custodial father sought to terminate mother’s rights.  To mother’s surprise, the juvenile court terminated her rights anyway.  She moved for reconsideration, but the court denied her motion.

Section 26 of G.L. c. 119 allows courts to terminate parental rights as a dispositional option upon a finding of unfitness, and the summonses sent to parents note this possibility.  Theoretically, termination is always “on the table.”  Still, if no one is seeking that relief, the court’s authority to enter it should not trump the parties’ reasonable expectations that only “lesser” dispositions are at play.  The panel in Golda vacated the decree because 
“[s]erious problems may be created whenever a judge bases a decision on an issue that is not before the court.” Messina v. Scheft, 20 Mass. App. Ct. 945, 946 (1985). See National Med. Care, Inc. v. Zigelbaum, 18 Mass. App. Ct. 570, 579 (1984).  A judge should decide only those issues or matters that are before the court. That did not occur here. Therefore, in order to accomplish justice in this matter, the judge should have allowed the mother's motion for reconsideration.
Accordingly, if your client’s rights were terminated when no party was seeking that result, Golda may be helpful to cite in a motion for reconsideration or for a new trial.  (Note that Golda does not address whether termination would have been “before the court” if the judge had announced at the pretrial and trial that he or she might terminate rights as a disposition even if no one was seeking that relief.)
3. Adoption of Farah, 09-P-1129 (December 8, 2009).  The panel in Farah clearly lays out the rules for termination colloquys.  The father in Farah argued that his stipulation for judgment should be vacated because, among other reasons, he did not admit unfitness in his colloquy and there was no documentary or testimonial evidence of his unfitness.  The panel disagreed.  All that is required for a valid colloquy “is that the judge make an appropriate inquiry to establish that the parent’s consent was knowing and voluntary.”  (citing Adoption of John, 53 Mass. App. Ct. 431, 435 (2001)).  What is an “appropriate inquiry”?  In Farah, the judge inquired into the father’s “understanding of the decision [he] was making and the voluntary nature of [his] assent.”  His questioning elicited that the father “was not under the influence of alcohol, drugs, or medication that would effect [sic] his thinking; was not forced by anyone to sign the stipulation; and was satisfied with his attorney.”  That was sufficient.  The absence of “evidence” of the father’s unfitness was irrelevant.  While there must be a “factual basis in the record” to support a finding of unfitness (G.L. c. 210, § 3(c)) even with a stipulation and colloquy, the “factual basis” may be established through reports, such as court investigator reports, that are “before the judge” even if not entered in evidence. 
Request from the Clerk

Joseph Stanton, Clerk of the Appeals Court, has asked that we include an unbound copy of the brief (for scanning) when we file briefs with the Court.  This unbound copy takes the place of the pdf version on CD that the Court requested last year; it does NOT take the place of the required bound copies.  Mr. Stanton has not, at this time, requested unbound copies of the transcripts or record appendix.

My filing letter to the Appeals Court now looks like this:

Dear Mr. Stanton:

Enclosed for filing please find:

(a) One (1) original and six (6) copies of “Brief of Appellee-Child”; 

(b) An unbound copy of the brief for scanning; and

(c) A Certificate of Service.  

  

We appreciate your cooperation with Mr. Stanton’s request.

Writing Tips
Here’s a great tip from Bryan Garner’s Oxford University Press usage newsletter.  This one is on “phrasal adjectives”:
Part A: Suspensive Hyphens. When two phrasal adjectives have a common element at the end, and this ending portion (usually the last word) appears only with the second phrase, insert a suspensive hyphen after the unattached words to show their relationship with the common element. The hyphens become especially important when phrases are compounded in this way -- e.g.:

o "Disney money also permitted Bob Weinstein to launch Dimension Films, a division devoted to the revenue-producing horror- and teen-movie market." Ken Auletta, "Beauty and the Beast," New Yorker, 16 Dec. 2002, at 65, 75.

o "It was a four- or five-times-a-year indulgence, if that." Arthur Miller, "The Bare Manuscript," New Yorker, 16 Dec. 2002, at 82, 85. ("Times" should be singular here: see Part B.)

Occasionally writers omit the hyphens, resulting almost invariably in readers' puzzlement -- e.g.: "They lived in the small city of Apopka, Florida, located in the fern and foliage growing region [read 'in the fern- and foliage-growing region'] north of Orlando."

Part B: Duration or Amount. When phrasal adjectives denote durations or amounts, plurals should be dropped -- e.g.: "The report doesn't disclose whether Annie Bell was born after a normal nine months pregnancy [read 'nine-month pregnancy']." Likewise, one should write "14-hour-a-day schedule," "three-week hiatus," and "25,000-volume library." The exception is with fractions, in which the plural is retained {a two-thirds vote}.

We will probably never use the words “revenue-producing” in one of our cases.  Still, in briefs and motions we often write about children’s ages.  This tip clarifies that we should write, “Father’s nine- and ten-year-old daughters from his first marriage live with his aunt in Orleans.”  Also, if a trial lasts for eight days, it is an “eight-day trial.”  A continuance for six months is a “six-month continuance.”  And a haze induced by drugs is a “drug-induced haze.”

You can subscribe to Bryan Garner’s free e-newsletter at: 
www.oup.com/us/subscriptions/subscribe/?view=usa
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