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New 1:28 Decisions

Here are a few more unpublished decisions of note.  Remember, if you cite a Rule 1:28 decision, you must (a) include it as an addendum to your brief/motion, and (b) cite the page in the Appeals Court Reporter that references the issuance of the unpublished order.

1. Adoption of Jerrold, 08-P-867 (June 29, 2009).  This is a great case, and it is unfortunate that it is unpublished.  Still, I suspect it will be attached to many of your briefs in the foreseeable future.  

In Jerrold, the panel vacated the termination decrees as to both parents because the judge did not make an even-handed assessment of the evidence.  According to the panel, “the evidence does not appear to have been treated fairly and difficult facts do not appear to have been fairly considered. It is clear that close attention has not been paid to the evidence.”

The panel found it particularly disturbing that the judge credited aspects of the testimony of the parents’ experts that showed the parents in a poor light but discredited the same experts’ testimony that spoke well of the parents:
From the outset, it is troubling that the testimony of the mother’s and father’s witnesses are consistently credited by the judge when their testimony is negative in regard to the parents and consistently discredited when their testimony is positive. This pattern was applied to [three of the parent’s experts].

The judge determined that [the psychologist’s] inability, or failure, to access medical records and collaterals impacted negatively on the credibility of her assessments of the mother.  However, notwithstanding these assessments of the psychologists’s [sic] credibility, the judge finds her opinions regarding the mother’s trauma history and mental health issues to be credible, but only 'to the extent that they [reflect negatively on mother’s ability to parent].’  Similarly, [her] testimony is credited when she opines that the mother has failed to adequately address substance abuse treatment and trauma issues.  Her testimony is again credited when she testified that the mother has not followed the recommendation that her treatment must include a psychiatrist to prescribe and monitor her medications. These findings of credibility, however, are immediately preceded by the contradictory finding that [the psychologist] is incapable of making a ‘complete assessment of [the] [m]other’s significant mental impediments and substance abuse issues.’ (citations to findings omitted).

The panel noted that the trial judge discredited the psychologist’s favorable opinions in part because she failed to consider the parents’ domestic violence history.  “The problem,” however, according to the panel, “is that there is virtually no evidence of domestic violence in the record before us.”  The judge treated an experienced substance abuse counselor similarly:  “The judge again credits her negative observations concerning the mother, such as the mother’s not having dealt with her mental health issues. . . .  However, the judge discredited [her] testimony that the mother is successfully dealing with her substance abuse issues.”
The panel cited Adoption of Stuart, 39 Mass. App. Ct. 380, 382 (1995), for the proposition that judges cannot ignore “troublesome facts.”  The judge here did just that:
Conclusions of law 6, 8, 13, and 14 are based on the judge’s determination that the mother was inconsistent in her substance abuse treatment, but this conclusion was only possible because the judge discredited the testimony of every professional involved in the assessment or treatment of the mother.  Conclusion of law 13 states that the mother is at a high risk for relapse. There is no expert testimony in the record however to support this conclusion.  In fact, all the expert testimony that the judge discredited supported the opposite conclusion. Other findings and conclusions suffer from a similar lack of record support, misrepresentation, or wholesale disregard for evidence favorable to the mother or father.

Perhaps the most interesting aspect of Jerrold is the suggestion (I’m not sure it rises to the level of a holding) that the case merited remand based in part on DCF’s failure to provide reasonable efforts to reunify the family.  The panel starts by criticizing DCF for filing a notice of intent to terminate parental rights while continuing to generate service plans with a goal of maintaining an intact family.
The service plans themselves put burdens on the family while offering little or no assistance to achieve that goal.  . . .  When, for example, the father became sober after a lengthy inpatient detoxification and treatment and was in compliance with his service plan, the department offered no assistance to the father nor attempted to keep the family intact.  The department offered no help in assisting the father to understand his son’s special needs, yet the judge held this lack of understanding against the father.  . . . .

A significant number of the judge’s conclusions of law are predicated on issues, such as homelessness, that the department could have assisted with, but did not, or on the implications of findings that are themselves erroneous, such as the finding concerning domestic violence.

Even if the panel did not remand specifically because of DCF’s lack of reasonable efforts, trial counsel may find this language extremely helpful in any “abuse of discretion” or other motion seeking reunification services.  It may also be helpful in pushing DCF – informally, when addressing service plan tasks with social workers, or formally, either at a foster care review or in court – to educate a parent about the child’s special needs.

The panel remanded to a different judge.  This is becoming more and more common when the reversal/remand is based on serious questions of the judge’s ability or willingness to treat the parties or evidence fairly.  See also Adoption of Chase (No. 1), 08-P-246 (May 22, 2009), and Adoption of Titus, 08-P-1640 (March 20, 2009).
Jerrold is a good case to cite if the trial judge in your case has “selectively” credited expert testimony in a particular direction.  It is also helpful if the judge has discredited a favorable expert based on the expert’s failure to consider an “important” fact when there is little or no evidence of that fact.  Finally, it is useful to cite, along with Care and Protection of Elaine, 54 Mass. App. Ct. 266 (2002), in any “reasonable efforts” argument.
2. Adoption of Laverne, 08-P-2150 (June 29, 2009).  This case is, in many respects, the flip-side of Jerrold.  In Laverne, the parents argued that DCF failed to make reasonable efforts to help them address their medical and psychiatric problems.  The panel disagreed, and found the argument irrelevant:  “In any event, that the department did not do all for which a parent believes there is entitlement in terms of reunification-related services, or in undertaking reasonable efforts to assist the parent, is not a defense to a termination of parental rights.”

The mother claimed that DCF sabotaged her case.  A footnote suggests that, as to visitation, it may well have done so.  Most disturbingly, the panel suggests that the only action it could take is an “admonition” to the agency:

There were, the record reflects, flaws in the department’s implementation of a weekly visitation plan for the parents during the pendency of the proceedings. These flaws led to counsel for the mother and father having to file a series of motions for such weekly visitation. . . .  [T]he problems in providing visitation were continuing and criticism of the department’s failure to provide for the requisite visitation is warranted.  However, even though an admonition to the department is warranted as the problems with implementing visitation continued, this does not alter the appropriateness and legality of the final decrees terminating the parental rights of the father and mother.
If you represent an appellee child, this case may be helpful to cite – along with Adoption of Lenore, 55 Mass. App. Ct. 275 (2002), and Adoption of Gregory, 434 Mass. 117, 122 (2001) – in response to an argument that DCF failed to provide the parents with reasonable efforts or failed to provide them with regular visitation.  
3. Adoption of Jade, 09-P-249 (June 25, 2009).  This case is very much like Adoption of Tia, 73 Mass. App. Ct. 115 (2008), in which the (same) judge made statements about the weight of the evidence before trial had concluded and also urged settlement during trial.  Here, the panel determined that the judge’s comments did not, in context, show prejudgment.  Like Tia, the Court in Jade held that the evidence “so substantially supported the judge’s findings and conclusions that the mistakes do not warrant reversal.”  The panel quoted Tia, however, that “when a judge raises the question of settlement in the midst of trial in cases such as these, she creates needless complication.”  The panel also noted in its conclusion that the judge’s comments were “inappropriate and to be avoided[.]”   Jade, like Tia, may be helpful to cite in a closer case if the trial judge makes comments about the case or urges settlement prior to the close of evidence.
4. Adoption of Nona, 08-P-1940 (June 25, 2009).  Nona offers little except a reminder that, if you are raising the issue of ineffective assistance, you must first raise it in a motion for new trial before the trial court.  Appellate counsel can raise the issue for the first time on appeal “only if the alleged deficiencies appear indisputably on the record.”  Id. (citing Care and Protection of Stephen, 401 Mass. 144, 150 (1987)).  Here, they did not.  
Because trial counsel’s deficiencies will almost never be obvious to an appellate court, we urge appellate counsel to file a motion for new trial with all appropriate affidavits any time the issue appears to be meritorious.  If the appeal is already docketed, you will need leave from the single justice to file your motion.  Such leave is more likely to be granted if you attach to your motion for leave a copy of the new trial motion and affidavits.  We have model new trial motions and affidavits if you are interested.
5. Adoption of Iola, 08-P-2019 (June 26, 2009).  In Iola, the panel affirmed the termination of a father’s parental rights based on his “grievous neglect” of the child. The father and the child, who was twelve and wanted to return to his father, both appealed.  The panel was not convinced that the child’s legal ability to block an adoption should alter the result:
Lewis notes that he is now old enough that he must give his consent if he is to be adopted.  See G. L. c. 210, § 2.  He argues that he will not consent to his own adoption and that the termination of the father’s parental rights will thus leave him a legal orphan.

We understand Lewis’s arguments[.] . . . . Nonetheless, while Lewis may block his adoption, this is not determinative of either the father’s fitness or Lewis's best interests, especially considering the judge’s finding that Lewis’s intellectual ability makes it difficult for him to comprehend his environment and potential harm.
This language does not foreclose a “legal orphan” argument, but it does present a hurdle.  If you represent an appellant-child who is twelve or older and does not want parental rights terminated, you may have to distinguish your case from Iola by showing that (a) your client does not have meaningful intellectual limitations, and/or (b) the facts present a closer case on the issue of unfitness. 
Iola also references Adoption of Rico, 453 Mass. 749, 754-758 (2009), and suggests that, because the child had a strong attachment to his father, post-adoption visitation in this situation “may have been required as a matter of law.”  The decision also makes clear that children can always ask the trial court for more visitation with the “terminated” parent:  “If any of the children, including Lewis, desire even greater visitation in the future, they may petition the Juvenile Court.”  The panel does not speak to whether the parent can do so.
Oregon Decision on Parent Appearing Late for Trial

In re T.G.R., 224 Ore. App. 133 (Or. App. 2008), is a very useful case if your client’s rights were terminated in his absence because he showed up late for trial.  In T.G.R., the father thought that trial started at 11:00 a.m. (as had prior hearings), but the date on the notice he had received gave a 9:00 a.m. start time.  The trial judge started at 9:00, the state agency presented a prima facie case through one witness, and the matter concluded at 9:18.  The father, upon learning of his mistake, rushed to the court (a 25 mile drive) and arrived at 9:31.  Four days later, he moved to set aside the termination, explaining his mistakes in an affidavit, but the trial court denied the motion.  Id. at 142-43. 
The Court of Appeals reversed.  According to the court, whether to grant the father’s motion was a matter of the trial court’s discretion.  Noting first that there were no Oregon cases establishing the “contours of that discretion,” it listed several considerations “that should reasonably guide, and restrict, the exercise of discretion in this context.”  Id. at 143.  Those considerations included: 

the nature and magnitude of the interest that was adjudicated and “forfeited” in the movant’s absence; (2) the movant’s promptness in attempting to rectify his or her nonappearance; (3) the extent to which the interests of other parties and the court would be prejudiced if the motion were granted, including because of intervening detrimental reliance on the judgment; and (4) whether the movant can present at least a colorable defense on the merits.
In T.G.R., those considerations suggested an abuse of the trial court’s discretion in failing to set aside the termination: 
First, it is difficult to imagine a more profound interest to be lost by way of an irrevocable default than parental rights.  Second, father here moved very quickly to set aside the termination – within four days of the termination hearing. . . . . Third, the record discloses no detrimental reliance by any party on the court’s oral termination order in the four-day interval between that order and the filing of the motion to set aside.  Nor does the record disclose that the [child’s] interest would be meaningfully impaired if the trial were reset. . . .  Finally, whatever the ultimate merit of his position, father was, in fact, prepared to defend against the substance of the termination petition.
Id. at 143-44.  T.G.R., and our own Adoption of Titus, 08-P-1640 (March 20, 2009), and Adoption of Eartha, 08-P-1362 (April 30, 2009), are good cases to cite if the judge holds a trial without the parents, they show up later, and there is any confusion as to the proper time for trial.
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