Committee for Public Counsel Services

Children and Family Law Division
44 Bromfield Street, Boston, MA 02108

Phone: (617) 482-6212, Fax: (617) 988-8455
MEMORANDUM

To:
CAFL Appellate Panel Members 
cc:
CAFL Administrative Attorneys


CAFL Attorneys-in-Charge
Fr:
Andrew Cohen, Director of Appeals, CPCS/CAFL Division
Re:
Appellate Trainings


New Rule 1:28 Decisions
Date:
July 16, 2009
__________________________________________________________________

Appellate Trainings

Please let us know what types of appellate trainings you would like us to offer.  At several recent trainings we discussed motions for new trial based on ineffective assistance of trial counsel.  If you would like those materials, please email me at acohen@publiccounsel.net and I will send them to you.  Last month at the BJC, we were asked to present on Moffett briefs at a future training.  We will try to do so this fall.  
New 1:28 Decisions

Here are a few new unpublished decisions of note.  Remember, if you cite a Rule 1:28 decision, you must (a) include it as an addendum to your brief/motion, and (b) cite the page in the Appeals Court Reporter that references the issuance of the unpublished order.

Please note that cases in paragraphs 4-6 below may be of particular interest to trial attorneys.

1. Adoption of Chase (No. 1), 08-P-246 (May 22, 2009).  In Chase, the panel reversed and remanded a termination decree based on the trial judge’s failure to consider recent favorable evidence about a father.  The panel notes that the failure to consider such evidence speaks not just to the ultimate unfitness inquiry, but to the degree of deference the appellate court affords the trial judge’s findings:

While a judge’s evaluation of witnesses’ credibility and the weight of the evidence are accorded great deference, Adoption of Quentin, 424 Mass. 882, 886 (1997), where, as here, the judge ignored or overlooked significant evidence favorable to the father, the judge’s findings are not entitled to the same deference.  See Petition of the Dept. of Pub. Welfare to Dispense with Consent to Adoption, 376 Mass. 252, 260 (1978).

This is a very helpful reminder for appellants who are challenging particular findings.  While fact findings in most cases are reviewed for clear error (but see Appellate Panel Memorandum May 22, 2009), this high standard may be lowered somewhat if you can show that the judge ignored significant evidence favorable to your client.
The panel could have stopped after finding insufficient evidence of father’s unfitness.  But instead the panel went on to address the judge’s choice of plan, and held that the judge abused her discretion in choosing the maternal aunt and uncle’s plan (they had been allowed to intervene) over the father’s plan that paternal grandfather take the child.  The judge failed to make an even-handed assessment of the plans:
Here the judge consistently drew negative inferences from evidence concerning the paternal grandfather when the same, or worse, evidence pertained to the maternal aunt and uncle.  For example, the judge concluded that paternal grandfather is physically and financially unable to care for the children. These conclusions represented an aggressively negative interpretation of the facts, without the assistance of expert testimony and contrary to the paternal grandfather's direct testimony and the fact that he is raising his own young children.  At the same time however, the judge drew no negative inference from the fact that, at the time of trial, both the maternal aunt and uncle were unemployed. . . .  The judge did not consider the fact that the department would not financially support adoption by the maternal aunt and uncle where it would with the paternal grandfather.  
The panel’s use of the phrase “aggressively negative interpretation of the facts” may be of use in your appeal.  The panel also suggests that, in weighing competing plans, the Department’s financial support of one resource (at least where both resources have financial problems) is a factor meriting consideration.

The Chase panel remanded to a different trial judge.  This suggests that the panel believed this trial judge, on remand, would be unable to fairly weigh the evidence against father or give an even-handed assessment of the competing plans.  If the trial judge in your case has exhibited similar “bias,” consider asking for a remand to a different judge, citing Chase and Adoption of Titus, 08-P-1640 (March 20, 2009), for support.
2. Adoption of Eartha, 08-P-1362 (April 30, 2009), is a good due process case.  In Eartha, the mother argued that she was denied her right to a trial and to cross-examine witnesses.  The judge started the termination trial while the mother was en route to the courthouse, and no party – including DCF – offered any testimony or documentary evidence.  The trial court terminated mother’s rights based on the evidence offered at an earlier permanent custody trial.  The panel agreed with mother:

When the matter was called at 9:38 A. M., the mother was not present.  Several minutes later, the mother’s parental rights were terminated, and court was adjourned, with no party provided with the opportunity to present or cross-examine witnesses or to introduce any exhibits in evidence.  The mother’s counsel informed the judge that the mother was on her way to the court, that the mother took the wrong exit because it was her first time driving to the court, and that the mother was bringing her own mother with her to testify to the mother’s ability to care for the child.  In short, the mother was unable to testify, to call any witnesses, or to rebut the department’s allegations against her before the trial judge terminated her parental rights.  She thus had no meaningful opportunity to litigate.
Even DCF conceded that the mother’s due process rights were violated.  The panel vacated the termination and remanded for a new trial.  Oddly, it specified that the judge’s decision at that trial must be based solely on evidence presented by DCF at the new trial:
The new trial on the issue of termination must, of course, proceed de novo, independently of the findings and conclusions of the June 29, 2007, proceeding on the issues of care and protection and unavailability.  The department is free to offer evidence submitted in the earlier proceedings, and the mother to controvert it.  The judge’s findings must rest exclusively on the evidence admitted at the new trial.
The requirement of a purely de novo termination trial does not seem to comport with Adoption of Frederick, 405 Mass. 1 (1989), or Adoption of Paula, 420 Mass. 716, 721-722 (1995), which allow courts to consider their prior findings if relevant and if all parties have an opportunity to rebut them.  
3. Adoption of Akeem, 08-P-1864 (April 28, 2009).  The past five or six years have been, in many ways, a golden age of Appeals Court and SJC reversals and remands.  Our appellate courts have been aggressive in their support of family integrity and the procedural safeguards in place to protect parents’ and children’s rights.  Chase and Eartha, discussed above, are but two examples.  But Akeem is a great disappointment and harkens back to a time when many CAFL appellate lawyers felt that the appellate courts bent over backwards to affirm terminations.  
In Akeem, the panel appears to have tossed the due process requirement for specificity of findings out the window.  Three times the panel invokes the concept that clearly erroneous findings may nevertheless be supported because they are accurate “in spirit”:

The mother also points to the same five inquiries the child made to his social worker about the mother to dispute the judge's finding that the child ‘no longer asks for the mother.’  Even accepting that there is evidence to show this finding is technically incorrect, we take the spirit of the finding to be that the child has moved past his period of intense grief, when he would cry himself to sleep and express deep distress over the mother's absence.  Because we conclude there is support for the notion that the child has ceased truly longing for the mother's presence (including evidence that the child calls his preadoptive mother 'mom,' expresses a desire to be adopted, adjusts to school, and keeps his behavior under control) we take the technical error in the wording of this finding to be harmless.  See Custody of Eleanor, 414 Mass. 795, 799 (1993).

The judge found that the child no longer asked for his mother, but the evidence clearly showed that the child did, in fact, ask for his mother many times.  Thus, the finding is clearly erroneous.  It is unclear how the clearly erroneous finding is even related to the panel’s explanation of its “spirit.”  A child can call his preadoptive mother “mom” and want to be adopted, but nevertheless ask for, long for, and/or have a meaningful attachment to his birth mother.
Further on, the panel states:

The mother disputes the judge’s finding that she failed to enroll the child in school, as the child did spend a total of three days in school while in the mother's care.  While the wording of this finding may be technically incorrect, we take the spirit of the finding to be that the mother failed to make an effort to provide the child with formal schooling for any reasonable length of time.  

Again, the finding was “technically incorrect” – that is, it was wrong.  Failure to enroll a child in school is not the same as failure to provide the child with “formal schooling for any reasonable length of time.”  Either may show unfitness, but they are not the same.   
The panel does not use the term “spirit of the finding” again, but employs the same creativity to support another finding that is clearly erroneous.

The mother next disputes the judge’s conclusion of law that “[the child] has been abused . . . as the result of Mother’s acts and omissions,” arguing that the record is “devoid of any evidence” that the child was abused by the mother.  While there is no evidence of physical abuse on this record, evidence of the mother’s failure to visit the child more than one time in over three years can be properly construed as emotional abuse, where the mother was repeatedly told that her failure to visit was causing the child extreme distress. 
Akeem suggests that failure to visit is “emotional abuse.”  In certain circumstances, that may be so.  But we leave to the trial judge the privilege (and responsibility) of making factual findings that certain parental conduct is abusive or neglectful.  Here, the trial judge did not make any finding that the mother’s failure to visit the child constituted “emotional abuse.”  Instead, the panel made that essentially factual determination based on its own review of the evidence. 
It is especially troublesome that the panel cites to Eleanor in support of the notion that erroneous findings can be supported based on a “we-know-what-the-trial-court-really-meant” analysis.  Eleanor has no such language; rather, it stands for the opposite proposition:  “The judge’s findings in a custody proceeding must be specific and detailed so as to demonstrate that close attention has been given the evidence[.]”  414 Mass. at 799.  Due process requires more than “close enough,” and appellate review should not be an exercise in imaginative interpretation.

Finally, the panel suggests that trial judges can, without notice to the parties, consider their prior findings in review and redetermination proceedings:
In her August 12, 2008, termination of parental rights decision, the judge took “judicial notice” of her June 15, 2006, care and protection findings.  The mother argues this was reversible error, as . . . the judge did not specify at the review and redetermination hearing that she would be taking ‘judicial notice’ of her earlier findings.  The judge’s care and protection findings, which were not appealed, served as the baseline for the judge’s inquiry at the review and redetermination hearing. See Custody of Minor (No. 2), 22 Mass. App. Ct. 91, 94 (1986).  Although better practice would have been for the judge to alert the parties at trial that she would be relying on her earlier findings, we are persuaded by DCF’s brief . . . and cannot conclude the judge committed reversible error here.  
The admission of prior findings without telling the parties violates years of SJC precedent.  Adoption of Frederick, 405 Mass. 1 (1989), requires that, for prior findings to be admissible, all parties must have the opportunity to offer evidence to rebut or support them.  It is unclear how “taking judicial notice” of prior findings without notice to the parties allows the parties any opportunity to do so.  Further, in Adoption of Paula, 420 Mass. 716, 721-722  (1995), the SJC held that the parties are not collaterally estopped from contesting any facts in the later proceeding, the parties and the judge are not bound by the findings, and the prior findings do not carry any special evidentiary weight.  It is unclear how the taking of “judicial notice” of prior findings satisfies these rules.  The panel notes that it would have been “better practice” for the judge to alert the parties that she would be relying on her prior findings, but that her actions were not “reversible error.”  These phrases are inconsistent.  Either the judge committed error or the judge acted permissibly but could have done better.  The panel leaves this issue up in the air.
All of these errors may have been harmless; the evidence of unfitness may have been overwhelming.  My beef with Akeem is that the panel chose to affirm the judgment in a manner that leads to the kind of head-shaking and despair that we thought we left behind years ago. 

4. Adoption of Xanthus, 08-P-700 (April 17, 2009), offers little except a reminder that un-objected-to evidence comes in for all purposes:
The father's challenge to finding no. 11, which states, “[the child] has been diagnosed with probable Fetal Alcohol Syndrome,” is likewise without merit.  References to a diagnosis of Fetal Alcohol Syndrome appear in records admitted as exhibits and in reports filed by DCF representatives.  A record “admitted in evidence without objection [is] in evidence for all purposes of the case.”  Sheehan v. Goriansky, 321 Mass. 200, 206 (1947).  See Adoption of Willamina, 71 Mass. App. Ct. 230, 235 n. 11 (2008) (“The report was entered without limitation or objection, and the [reference] contained therein was accordingly admitted for all purposes”).

If you are trial counsel, remember to object to diagnoses in DCF records and other documents.  Whatever you let in without objection is, with few exceptions, fair game for a finding by the trial court.  
5. Adoption of Felicity, 08-P-692 (April 16, 2009), offers another warning to trial counsel: be careful what you say in court, and remember to object to anything said by opposing counsel that you disagree with, even if you are not in trial.  In that case, the Juvenile Court properly took emergency jurisdiction of a child while the mother and child were traveling from Maine (their home state) through Massachusetts to New York.  However, under G.L. c. 209B, § 2, after the emergency “ended,” jurisdiction of the case lay in Maine unless Maine declined jurisdiction.  Throughout the case, it was never clear if Maine officials were formally asked to take jurisdiction, or whether Maine took any action whatsoever.  All that was clear was that the lawyers talked about it in court:
[T]he mother and father asked the Juvenile Court to transfer jurisdiction to Maine. A judge of the Juvenile Court agreed that Maine should assume jurisdiction and stated on the record that she could issue the necessary orders and ask for contact with the appropriate court in Maine. . . . [Later in court], the father’s attorney represented that Maine was refusing to take the case.  The mother's attorney was present and did not object to this representation.

. . .

Given that the father had sought the transfer to Maine, such a representation would not have been in his client's interest.  The mother had also sought the transfer to Maine, and the mother's attorney did not object to this representation, as she would have been expected to do if it were false.  The judge concluded that Maine had declined jurisdiction and that the case was properly before the Juvenile Court.  Under these circumstances, we agree.

That a court can properly assume jurisdiction based on informal statements by counsel is a scary concept.  Still, the message from this case is that trial counsel must be very vigilant about objecting to statements made by opposing counsel, even if those statements are not proffered as evidence or made at trial.  Although the panel does not explain its reasoning, it appears to state that counsel’s failure to object to other counsel’s adverse statements may be construed as an adoptive admission (or admission by silence) of a statement against interest.  Be particularly wary of adverse statements made by counsel “allied” with your client’s position.
In fact, counsel should be ready to object to adverse statements made by any other attorney in the case.  In Adoption of Peggy, 436 Mass. 690, 700 n. 12 (2002), the SJC appears to find that notice of the care and protection proceedings was given to the Indian consulate under art. 37 of the Vienna Convention on Consular Relations, 21 U.S.T. 77, 101, 102 (1963), because “[c]ounsel for the child asserted at oral argument, without challenge, that the child’s paternal grandmother had contacted the Indian consulate ‘one year ago.’”  Accordingly, whether opposing counsel’s statement is made during trial court proceedings or oral argument, you should object to it (or, in the case of oral argument, dispute it in a post-argument letter to the panel).
6. Adoption of Daria, 08-P-1344 (April 1, 2009).  Daria does not offer much, but it does give trial counsel some ammunition to seek a “speedy” (or at least a speedier) trial.  In many courts, it is hard to get more than a few hours each month for trial, and a trial that might take only three days if heard on sequential, full days ends up stretched out for a year.  In a footnote, the panel in Daria expressed its displeasure about this:
This is not the first time we have encountered this unfortunate practice of extending the period of the trial over a long period. Hearings were held in 2006 on December 4, 5, and 8 and in 2007 on January 10 and 19; February 16; March 26 and 28; April 18, 20, and 25; May 30; and August 22.  This procedure makes the trial more difficult for the parties, the lawyers, and the judge and probably lengthens the trial.  We disapprove of dragging out the trial in this manner.

If you are seeking a faster trial date (or to avoid a one-hour-per-month trial), it may help to cite to Daria and provide a copy of it to your trial judge.  In the CAFL administrative office we are working on a “Motion for Timely and Sequential Trial Dates” (because “speedy trial” is a criminal constitutional guarantee that is likely unavailable to our clients).  We will circulate it when it is ready.
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