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New Rule 1:28 Decisions
I’m still way behind on my review of Rule 1:28 decisions, but I’m working on it.  Here are a few more highlights.

1. Adoption of Gennaro, 08-P-1863 (November 25, 2009).  This case is significant only for what it says about the need for the trial court to address post-termination and post-adoption contact.  The judge found that the children enjoyed being with their biological father, loved him, were comfortable with him, were affectionate toward him and were excited to see him.  For reasons that defy easy explanation, the judge nevertheless declined to order post-adoption contact.  The panel remanded:  
In the circumstances where the judge did make findings of fact regarding the children’s bond with the father, it appears that those findings should have been considered when determining whether an order for posttermination or postadoption visitation should have issued. . . .  Accordingly, we remand for further proceedings on the question whether it is in the children’s current best interests to have posttermination and postadoption visitation.
The panel also instructed the judge to “consider” the rules for ordering post-adoption and post-termination contact set forth in Adoption of Rico, 453 Mass. 749, 758-59 (2009).  Accordingly, if your trial judge has terminated parental rights but made good findings about love and bonding between the child and parent, he or she should either (a) issue an order for visitation, or (b) explain why the child’s best interests would not be served by visitation despite the favorable findings.
2. Adoption of Chad, 09-P-1470 (November 25, 2009).  In Chad, the Juvenile Court terminated father’s rights and selected DCF’s adoption plan (adoption by pre-adoptive parents, who were the caretakers at the time of trial) over father’s competing plan (guardianship by paternal grandmother).  The panel affirmed the Juvenile Court’s decree terminating the father’s rights.  But it vacated the court’s approval of DCF’s adoption plan, remanded for consideration of a new plan, and expressly allowed father to participate in the remand proceedings.  Here, DCF’s plan for adoption by the pre-adoptive parents fell through after trial.  (The panel does not explain why it fell through or how this event was brought to its attention.)  The panel held:  “In view of the failure of the specific plan proposed for [the child], we consider it appropriate for the judge to evaluate once again the plan proposed by the father and any new plan prepared by the department[.]”
What is surprising here is that DCF seems to have “covered” itself in the event of disruption of the placement because its plan was for adoption by the pre-adoptive family or through recruitment.  But in a footnote, the panel stated, “[d]espite the department’s contention at oral argument that the plan was a general one, we view the plan approved by the judge at the time of trial to be adoption by the preadoptive parents.”
In a competing plan case, if the placement chosen by the judge disrupts post-trial, Chad may be useful in obtaining a remand for “re-evaluation” of the “losing” plan even if DCF has specified “recruitment” as a back-up plan.  On the other hand, if you represent a child and the child supports termination even if the placement disrupts, you should urge the court to “Chad-proof” its plan-approval findings.  Such Chad-proofing language might look like this:  “I have considered the possibility that the placement with the Child’s current pre-adoptive family might disrupt after trial and that the Department may have to recruit a family.  The Department has indicated that the Child’s needs will be best served by a family that _____.  I find that the Department’s recruitment plan, even as a “back-up” to adoption by the current pre-adoptive parents, is preferable to X’s competing plan, will better serve the Child’s interests than will X’s plan, and will serve the Child’s best interests.”
3. Adoption of Elton, 09-P-790 (December 3, 2009).  The trial court terminated mother’s rights because she refused to extricate herself from father who was dangerous.  The only issue of interest in Elton is the trial court’s order “that it was in the best interests of Elton that postadoption contact with the mother be addressed in an open adoption agreement to be signed by her and Elton’s preadoptive parents[.]”
It does not appear that any party objected to this order or raised its enforceability as an issue on appeal.  (It certainly seems improper to me – how can a judge order parties to enter into a contract?).  In a footnote, the panel blessed the order:

	In [affirming the termination decree], we assume that there will be full compliance with the judge’s order that, because it is in Elton’s best interests to have postadoption contact with the mother, the mother and the preadoptive parents shall enter into an open adoption agreement. We make this observation because neither the appellate record nor the parties’ oral arguments shed light on whether this aspect of the judge’s order is in progress.
	 


Go figure!  This case suggests that trial judges can, as an alternative to ordering post-adoption visitation under Vito and Rico, order parties to enter into open adoption agreements.  I’m very curious to see if this catches on, although I suspect the Appeals Court would invalidate such an order were it squarely challenged on appeal.
Writing Tips
A. Telling a Story with the Facts.  At the CPCS Annual Conference in Worcester on May 20, Ira Mickenberg, an appellate attorney in New York, presented on how to tell a story with your facts.  Although his presentation focused on criminal appeals, his tips apply to CAFL appeals and trial motions as well.  Here were some of the highlights:

· Your Facts section must tell a story.  The Facts section is not a transcript of what took place at trial.  Never proceed witness by witness.  And don’t work through it chronologically if that doesn’t tell an effective story.
· You don’t have to tell your story the way DCF did or even the way your client’s trial counsel did.  In fact, don’t do it that way because, if you are an appellant, trial counsel’s story lost at the trial level, so you’ve got to do better on appeal.
· Spice up the story to make it interesting.  But always give record cites.
· Start your story wherever and whenever you want in order to present your client in the best light.  For example, if your mother client did a good job parenting an older child, start your Facts section by describing that good job.  Only then get to the subject child and the reasons DCF filed the case.  Don’t start your story with the problem mother had that started the case.  (While Mickenberg didn’t say this, my additional point is not to start your Facts with the date of mother’s birth and her struggles growing up in a home filled with domestic violence if that doesn’t help your story.  Just because the judge made findings about mother’s background doesn’t mean you have to bother with them.  Or that those facts help your case in any way.)
· Follow the rules of primacy and recency.  Judges remember the first and last facts they read.  Start and end strong; hide the bad stuff in the middle.
· Spend lots of time on the good/important stuff, and minimize the bad stuff by giving it very little space.  You must mention the bad stuff to maintain credibility, but you don’t have to linger on it.
· Use an Introduction section in your brief.  The Rules of Appellate Procedure don’t prohibit it.  An Introduction section allows you to frame your case in a pithy, memorable way before launching into your Facts or Argument.
· Freely quote witnesses in your Facts section if the quotes are powerful (but don’t over-use quotes).  You can even use good quotes as subject headers. For example, if a social worker testified, “We couldn’t give mother visits during July because my supervisor and I were on vacation,” that might be a good Argument header for a section on DCF’s wrongful denial of visitation.
· Criticize trial judge’s decisions, but never criticize the judge him- or herself, and never make fun of the judge.  (Of course we’d never do that anyway, would we?).  As Mickenberg says, “Quote the judge to show he is an idiot, but don’t call him an idiot.”  
· Appellate judges like to reach conclusions on their own and are more likely to reach the conclusion you like if they think they came to it themselves.  So lead them to it, but don’t feed it to them too obviously. 
B. Passive Voice.  Bryan Garner’s usage e-newsletter through the Oxford University Press often has wonderful writing tips.  Here is a highlight from my favorite a few months ago:
Passive Voice (2). What's the Problem?

What's the real problem with using passive voice? There are three. First, passive voice usually adds a couple of unnecessary words. Second, when it doesn't add those extra words, it fails to say squarely who has done what. That is, the sentence won't mention the actor with a "by"-phrase ("The book was written" vs. "The book was written by Asimov"). Third, the passive subverts the normal word order for an English sentence, making it harder for readers to process the information. To put it a little more dramatically, "The impersonal passive voice [is] an opiate that cancels responsibility, hides identity, and numbs the reader." Sheridan Baker, "Scholarly Style, or the Lack Thereof" (1956), in Perspectives on Style 64, 66 (Frederick Candelaria ed., 1968).

The active voice has palpable advantages in most contexts: it saves words, says directly who has done what, and meets the reader's expectation of a normal actor-verb-object sentence order.

The hedging in the previous sentence -- "in most contexts" -- is purposeful. That is, sometimes you'll be justified in using the passive voice. There's no absolute prohibition against it -- and anyone who tries carrying out such a prohibition would spoil a piece of writing. Among the times when you'll want the passive in a given sentence are these: (1) When the actor is unimportant. (2) When the actor is unknown. (3) When you want to hide the actor's identity. (4) When you need to put the punch word at the end of the sentence. (5) When the focus of the passage is on the thing being acted upon. (6) When the passive simply sounds better.

Still, professional editors find that these six situations account for only about 15% to 20% of the contexts in which the passive appears. That means you ought to have a presumption against the passive unless it falls into one of the categories just listed.
You can subscribe to Bryan Garner’s free e-newsletter at: 
www.oup.com/us/subscriptions/subscribe/?view=usa
C. Nominalizations.  Here is a great tip to avoid a common writing problem.

Get Judges to Read Your Brief First

By: Leslie A. Gordon

For some mysterious reason, lawyers are prone to nominalizations. Also called "buried verbs" or "abstract nouns," nominalizations are verbs used as nouns. Some examples: 

Nominalization: My expectation was that the neighbors would make an attempt at cooperation. 

Better: I expected the neighbors to cooperate.

Nominalization: This report gives an analysis of the issue and offers a solution. 

Better: This report analyzes the issue and solves it.
Eliminating nominalizations makes text more readable because it focuses on the action. Changing these nouns back to verbs also reduces the total number of words, which is especially handy when you’re struggling to stay within a word limit. (Did you know that judges generally read shorter briefs first?) 

"If you use nominalizations instead of base verbs, surplus words begin to swarm like gnats," wrote the brilliant Richard Wydick, author of Plain English for Lawyers. And, he says, if you try to dress up base verbs, "You squash their life and motion."

Wydick recommends hunting down nominalizations via their typical endings:

	-al
	-ent
	-ancy

	-ment 
	-ence 
	-ity

	-ant 
	-ion 
	-ency



Here’s a list of common lawyerly nominalizations. (The preferred verb should be obvious.) 
Issue a ruling
Bring a motion
Have knowledge
Perform an evaluation
Be dependent on
Be in violation of
Offer testimony
Bring suit against
Come to a resolution
Conduct an analysis
Place a limitation upon
Enter into a settlement
Make a recommendation
Perform a review
Reveal the identity of
Place emphasis on
Makes mention of
Reach a resolution
Provide an explanation
Are in compliance with
Take into consideration
Sometimes, of course, nominalizations are unavoidable and in those cases they’re acceptable. Just clean them up when a verb would do just as well.
A former lawyer, Leslie A. Gordon is a freelance journalist living in San Francisco. She can be reached at leslie.gordon@stanfordalumni.org. This article is reprinted with permission from the Bar Association of San Francisco, and was first published in the November 2009 issue of its Bar Bulletin.
Moot Courts/CLE Waivers

Just a reminder:  we are still offering CAFL appellate attorneys CLE waivers for moot-courting oral arguments.  The CLE waivers are limited to 2 CLE hours per moot court session, 4 CLE hours total per fiscal year.  

Waivers can be applied to the 8 CLE hour annual requirement for the trial and appellate panels.  (Currently, attorneys who are certified to take appeals must submit to CAFL proof of 8 CLE hours each fiscal year.  Attorneys who are certified for both the CAFL trial and appellate panels need only submit proof of 8 CLE hours; they do not need to take 16 CLE hours.)  If you attend a moot-court session and submit a 2-hour CLE waiver form to CAFL, you need only submit proof of attendance at 6 CLE hours for that fiscal year.  (Any additional hours cannot be carried over to the next fiscal year.)  You may bill on your case in the ordinary course for the time you spend moot-courting the argument.

CAFL staff will bring the CLE waiver form to the moot court, or we will send it to you later.  Please submit the forms as you would regular CLE attendance forms (that is, mail or email them as a .pdf attachment to Rita Caso).

Billing Tips
Large appellate bills get caught in our system and trigger an audit.  Some of you have already experienced this.  In order to make the process smoother on this end and yours, please make sure your contemporaneous billing records on all cases are detailed (which CPCS requires).  For example, don’t write: “4 hrs research”; instead write: “4 hrs research on post-adoption visitation and motions for relief from judgment.”  Don’t write: “3 hrs draft brief”; instead write: “3 hrs draft summary of argument and statement of case section of brief.”   
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