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Moot Courts/CLE Waivers

We have moot-courted several CAFL appellate attorneys in the past month, and I am pretty confident that it has been a helpful process for them.  The Appeals Court has a full docket of CAFL appeals scheduled for June.  If you are interested in having a moot-court session at the CAFL administrative offices, please let us know.  

As you know, we are offering CAFL appellate attorneys CLE waivers for moot-courting oral arguments.  The CLE waivers are limited to 2 CLE hours per moot court session, 4 CLE hours total per fiscal year.  Waivers can be applied to the 8 CLE hour requirement for the trial and appellate panels.  (Note: appellate panel attorneys must submit proof of 8 CLE hours each fiscal year.  Attorneys who are certified for both the CAFL trial and appellate panels need only submit proof of 8 CLE hours, not 16 CLE hours.) 

Here is how the CLE waivers work:  If you attend a moot-court session and submit a 2-hour CLE waiver form to CAFL, you need only submit proof of attendance at 6 CLE hours for that fiscal year.  (Any additional hours cannot be carried over to the next fiscal year.)  You may bill on your case in the ordinary course for the time you spend moot-courting the argument.  Please submit the waiver forms as you would regular CLE attendance forms – that is, mail or email them to Rita Caso.  We will have waiver forms available at the moot court session.
Writing Tip from Bryan Garner
Bryan Garner’s usage e-newsletter through the Oxford University Press often has wonderful writing tips.  Here is a highlight from my favorite from last month:
Unhyphenated Phrasal Adjectives

Forgetting to put hyphens in phrasal adjectives frequently leads to miscues. For example, does the phrase "popular music critic" refer to a critic in popular music or to a sociable music critic? If it's a critic of popular music, the phrase should be "popular-music critic." The general rule is that when a phrase functions as an adjective preceding the noun it modifies -- an increasingly frequent phenomenon in modern English -- the phrase should ordinarily be hyphenated. Hence "the child is six years old" becomes "the six-year-old child." Most professional writers know this; most nonprofessionals don't.

Some guides might suggest that you should make a case-by-case decision, based on whether a misreading is likely. You're better off with a flat rule (with a few exceptions noted below) because almost all sentences with unhyphenated phrasal adjectives will be misread by someone. The following examples demonstrate the hesitation caused by a missing hyphen: 

o "One last pop on this whole question of incivility of discourse, the much argued over issue of whose speech has been more inflammatory and socially destructive than whose." Meg Greenfield, "It's Time for Some Civility," Newsweek, 5 June 1995, at 78. (After "much argued," the reader expects a noun; then "over" appears, unsettling the reader for a moment; then, in two milliseconds, the reader adjusts to see that "much-argued-over" is a phrasal adjective modifying "issue.")
. . .

You can subscribe to Bryan Garner’s free e-newsletter at: 
www.oup.com/us/subscriptions/subscribe/?view=usa
Practice Tips
Use of Full Names
Recently, we’ve seen many briefs with full client names on the cover.  Please do not use parent or child last names on the cover or in the body of the brief.  Rules 16(d) and (m) of the Massachusetts Rules of Appellate Procedure require that, for impounded cases, you preserve confidentiality.  
If the case has been docketed as “Department of Children and Families v. Stacy Hayes,” use “Stacy H.” on the cover.  In all sections of the brief refer to her as “Stacy H.” (or “Mother”).  Her children should be referred to as “Linda H.” and “Robert H.” (and subsequently as “Linda,” “Robert” and/or “the Children”).  Appeals Court judges and clerks prefer us to use this format as opposed to initials or pseudonyms.   This rule does not apply to references to social workers or other witnesses.  You do not need to redact the appended findings/conclusions.
Challenging Findings

1. Findings based on disbelief of witness’s testimony  

Judges cannot base findings on mere disbelief of witness testimony.  For example, if your father client testifies that he was never physically abusive to his former partner, the judge cannot find that he was abusive based solely on an adverse credibility determination.  If, however, there is other evidence suggesting the father was abusive to the former partner, the court can make such a finding.  
There are many cases that stand for this proposition.  Some are below:

Commonwealth v. Haggerty, 400 Mass. 437, 442 (1987) (“Disbelief of testimony is not the equivalent of proof of facts contrary to that testimony.”) (citing Boice-Perrine Co. v. Kelley, 243 Mass. 327, 330 (1923))
Commonwealth v. Marino, 343 Mass. 725, 728 (1962)
Stuart v. D.N. Kelley & Son, 331 Mass. 76, 78 (1954) (disbelief of testimony “would not furnish the basis for a finding the other way”)

Millennium Equity Holdings, LLC v. Mahlowitz, 73 Mass. App. Ct. 29, 42 (2008)

Commonwealth v. Gonzalez, 67 Mass. App. Ct. 877, 881-82 (2006)

Kunkel v. Alger, 10 Mass. App. Ct. 76, 86 (1980).
See also Note to Instruction 2.07 (Credibility of Witness), Model Jury Instructions for Use in the District Court (1997) (“Disbelief of a witness is not affirmative evidence of the opposite proposition.”) (citing Commonwealth v. Swartz, 343 Mass. 709, 713 (1962))

2. Standard of Review 
We know that findings are reviewed under the clearly erroneous standard. See Adoption of Kimberly, 414 Mass. 526, 528-529 (1993); Care and Protection of Martha, 407 Mass. 319, 327 (1990).  This very high standard is based, in part, on the deference accorded the trial judge’s assessment of the weight of the evidence and witness credibility.  See Adoption of Don, 435 Mass. 158, 166-67 (2001); Petition of the Dept. of Soc. Servs. to Dispense with Consent to Adoption, 397 Mass. 659, 670 (1986).  
But the appellate court need not give deference to findings based purely on documentary evidence.  As the SJC noted in Commonwealth v. Novo, judge’s findings are usually accorded substantial deference.  
In this case, however, the judge's findings are based almost exclusively on the videotape of Novo's confession, and “we are in the same position as the [motion] judge in viewing the videotape.”  Commonwealth v. Prater, 420 Mass. 569, 578 n. 7 (1995).  

We have consistently held that lower court findings based on documentary evidence available to an appellate court are not entitled to deference.  “A judge who has seen and heard the witnesses is in a better position to determine their credibility than is a court which is confined to the printed record.  The situation is different in regard to findings made upon written evidence. In that respect this court stands in the same position as did the trial judge, and reaches its own conclusion unaffected by the findings made by the trial judge.”  Berry v. Kyes, 304 Mass. 56, 57 (1939).  This principle applies whenever the evidence before the trial court is reduced to a tangible form, and is therefore available to the appellate court in the same form as it was reviewed by the trial court.  For example, neither findings based on transcripts of deposition testimony, see Guempel v. Great Am. Ins. Co., 11 Mass. App. Ct. 845 (1981), nor findings concerning the “content and significance” of photographs, Commonwealth v. Bean, 435 Mass. 708, 714 n.15 (2002), are entitled to deference.  Therefore, we will “take an independent view” of recorded confessions and make judgments with respect to their contents without deference to the fact finder, who “is in no better position to evaluate their content and significance.”  Id.

442 Mass. 262, 266 (2004).  Accordingly, if you are challenging a finding that is based purely on documentary evidence, make sure the Appeals Court knows that it does not need to give that finding any deference, and can instead “take an independent view” of the evidence.  If the challenged finding is based on both oral and written evidence, however, the reviewing court affords deference to the finding unless clearly erroneous.  See Berry, 304 Mass. at 57-58.  
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