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I’m falling way, way behind in reviewing Rule 1:28 decisions.  But in the interests of chipping away at the monstrous stack on my desk, here are a few thoughts on some unpublished opinions from last fall.  I expect to get to the more recent cases shortly.  Many of the cases discussed below are important for trial practitioners.
New Rule 1:28 Decisions
1. Adoption of Wilhelmina, 09-P-412 (November 5, 2009).  Wilhelmina does not offer much, but the last footnote is a reminder about the importance of fully briefing constitutional issues:
	 
	FN2.  In response to a question raised by the court during oral argument, the father’s attorney indicated that the father’s due process rights were also violated by the decision of the trial judge to allow the mother’s attorney to be present during trial. In his brief, this argument is not included in the “Issues Presented on Appeal,” as required by Mass. R. A. P. 16(a)(2). “The appellate court need not pass upon questions or issues not argued in the brief.”  Mass. R. A. P. 16(a)(4) . . .  The argument is inadequately discussed in the brief and “does not assist the court with meaningful citation of authority and cannot be said to rise to the level of acceptable appellate argument.” Larson v. Larson, 30 Mass. App. Ct. 418, 428 (1991).


Because the issue was inadequately addressed, the panel did not address it.  Accordingly, if you have a viable issue, constitutional or otherwise, include it in your “Issues Presented” and fully flesh it out in your brief.  (I am not saying that, in this case, the due process argument was viable and should have been more fully fleshed out – it may have been a toss-off argument undeserving of full briefing.)  Don’t rely on any argument that you haven’t fully briefed.
2. Adoption of Parnell, 09-P-992 (November 6, 2009).  Parnell is a great case for post-adoption visitation and, of greater note, post-adoption grandparent visitation.  
The trial judge acknowledged the bond between mother and children and ordered a plan with “at least one visit per year.”  According to the panel, this was insufficient under Adoption of Rico, 453 Mass. 749 (2009):
This language merely proposed minimum parameters for visitation, and otherwise relegated the issue to the department's discretion. Such an order not only deprives the children of the security of a ‘relationship with a person who has been shown to be critical to [them],’ id. at 757, but also leaves no clearly defined avenue of relief should the eventual plan prove unsatisfactory. . . .  Thus, absent a defined order by the judge setting forth the parameters of visitation, any recourse available to the children from the department's plan would be burdensome and uncertain. See Adoption of Rico, supra. While we recognize that the judge in this case endeavored to set a baseline for the mother’s visitation, our case law requires a more complete disposition.  In light of these considerations, we reaffirm the proposition, set forth in Rico, that the issuance and guidelines of a postadoption visitation order are the province of the trial judge, and are not to be left to the department or the adoptive parents.

Great stuff.  Rico and Parnell clearly require judges to be very specific in their post-adoption visitation orders.  But what is particularly interesting about this case is the panel’s ruling on post-adoption grandparent visitation.  In Parnell, the children had a bond with the grandmother, but the court did not issue a specific visitation order.

[W]e find that the judge’s failure to issue a visitation order for the maternal grandmother was also error.  Though the trial judge found that a significant bond had formed between the maternal grandmother and the children, he merely “suggest[ed]” that the department aid the adoptive parents in establishing guidelines for monthly contact.  We find such action to be insufficient.  To the contrary, as indicated above, a finding that visitation with a grandparent is in the best interests of the child must be accompanied by an explicit order from the judge setting forth the specific parameters of that visitation.

	The department argued that there was no statutory basis for such visitation.  The panel found this “unconvincing”:  

Though G.L. c. 119, § 26(B)(a) expressly creates a right to visitation for grandparents while a child is in foster care, the absence of statutory language governing postadoption visitation does not preclude such visitation. This determination is the province of the trial judge, and is to be determined by the best interests of the child.
	 


This, I believe, really opens the door to post-adoption visitation orders for relatives who are important to the child.

In a footnote, the panel reminds us that children who are approaching the age of 12 can block an adoption.  If those children condition their approval of an adoption on post-adoption visits with birth family, courts should pay attention.  

Th[e failure of the parties to agree to post-adoption contact] is additionally troubling because Parnell is about to mark his twelfth birthday and will then be able to object to his adoption. G. L. c. 210, § 2.  Counsel represented at oral argument that Parnell’s position on the adoption is dependant on regular contact with his mother and grandmother.

The panel remanded the case for specific post-termination and post-adoption visitation orders with mother and grandmother.
3. On the other hand, Adoption of Bode, 09-P-1093 (November 17, 2009), makes clear that a bond between birth-parent and child is not enough to merit a post-adoption visitation order if visits are not in the child’s best interests.  Here, the child’s refusal to visit with his mother seems to have been an important, if not dispositive, factor:
Here, the judge found that a bond exists between the mother and Bode, but given Bode’s recent refusals of visitation with the mother, future visitation was best left to the discretion of the adoptive parents.  The record and findings made support that conclusion. We discern no abuse of discretion in the judge’s decision to leave visitation in the present case to the discretion of the child's adoptive parents.
4. The last case, Adoption of Arizona, 09-P-923 (November 19, 2009), offers some help with the problem of disappearing parent clients who know about the case but not about the date of the termination trial.  In Arizona, the mother received in-hand service of the care and protection summons (which includes a warning that parental rights may be terminated), but disappeared several months later while the goal was still reunification.  The department later filed a notice of intent to seek termination and served it on mother’s counsel.  Mother’s counsel announced to the court, “I haven’t had any contact with my client in some time, and I have no position.”  (NB:  Please never do this.  First, don’t suggest to the court or the other parties that your client has been “gone” for a long time.  Your statements can be used as evidence, if offered by an adverse party, against your client.  Second, if your missing client opposed the initial care and protection petition and wanted custody, she almost certainly opposes the termination of her parental rights.  There may, of course, be positions that you have no guidance on without your client’s active participation in the case, but I’ll go out on a limb and say that this is not one of them.)  The panel noted that due process may require that a parent get notice of a termination trial date above and beyond the initial summons:

This circumstance -- where an absent parent has not been in touch with either the department or her counsel for many months, and where the department has changed its goal during that absence to include termination of parental rights -- might require a judge, upon proper request, to take additional steps to insure that the parent is apprised of the action that may be taken with respect to her fundamental rights. However, we need not address that issue in this instance because no such request was made by counsel.

If you represent a missing parent who does not know about the termination trial date, raise Arizona and ask the court to order the department to provide new notice.

Ineffective Assistance

Commonwealth v. Medeiros, 562 Mass. 52 (2010)

This criminal appeal has little to offer CAFL appellate attorneys except for this nugget about raising ineffective assistance claims.  In Medeiros, the defendant alleged ineffective assistance of counsel in the direct appeal rather than in a motion for new trial.  The SJC noted that the Court “disfavors this approach because it ‘hobbles our review.’”  It would therefore reverse the conviction only if the ineffectiveness “appears indisputably on the trial record.”  Id. (citing Commonwealth v. Zinser, 446 Mass. 807, 809 n.2, 811 (2006)).

Accordingly, unless it is painfully clear in the existing record that trial counsel was ineffective, appellate counsel should first file a motion for new trial in the trial court.  You must, of course, seek leave to file the motion if the appeal is already docketed in the Appeals Court.  The CAFL administrative office has a large “new trial” package (with model motions and affidavits and articles on point) to send you if you have a viable ineffective assistance claim.  
Standby Counsel
We don’t have too many cases with standby counsel at the trial level, but here is a good case that explains the nature of that beast.  Below is a summary of Commonwealth v. Leonardi, 76 Mass. App. Ct. 271 (2010), with thanks to our criminal defense training unit.
The defendant proceeded pro se with standby counsel and without a jury, and was convicted of assault and battery under G. L. c. 265 § 13A.  On appeal, the defendant challenged the validity of his jury and counsel waivers. The Appeals Court reversed, holding that the defendant’s jury waiver was invalid because the requirements of G. L.  c. 218, § 26A were not satisfied.  The defendant was not represented by counsel at the time his jury waiver was received (standby counsel being no substitute), and because he had not previously filed a written waiver of counsel.
The Commonwealth argued that standby counsel certified that she explained the defendant’s rights to him and that she actively assisted him during the trial.  The panel stated, however, that “[w]e are loath, however, to substitute a case-specific evaluation of a particular standby counsel's activities for the plain language of the statute, which forbids the receipt of a jury waiver unless the defendant is represented by counsel or has previously filed a written waiver of counsel.”  The court declined to 
blur the line between the role of counsel and that of standby counsel. Standby counsel is available only to assist the defendant to the extent, and in the manner, the defendant wishes to call upon such counsel while representing himself.  Standby counsel does not formally represent the defendant.  Nor does standby counsel protect the defendant’s interests in the same way or to the same extent as counsel. . . .  That the defendant received assistance from standby counsel does not change the basic fact that standby counsel did not represent the defendant.

Accordingly, standby counsel does not represent the client, even when sitting at counsel table and actively assisting the client.  Leonardi has a good review of the law of standby counsel and waiver.
File under “Can it get any worse?”
From the ABA Journal Weekly Newsletter [abajournalereport@abanet.org]

After Fainting During 4th Cir. Hearing, Law Student Goes On to Make Great Argument

Posted Mar 31, 2010 3:42 PM CDT
By Martha Neil
·   

Stephen Rawson knew he should have eaten more protein for breakfast. But as he felt himself beginning to pass out during oral arguments before the 4th U.S. Circuit Court of Appeals in Richmond, Va., last week there wasn't much the hypoglycemic third-year Duke University law student could do but faint.

He quickly recovered, however, and accepting the appellate court's suggestion that he take a seat at the counsel table went on to deliver a great argument in his habeas case, reports Duke Law News. Among those who complimented his aplomb was Chief Judge William Traxler, who called the law school later to see if Rawson was all right.

"That he got up off the floor and gave a truly spectacular argument—I think everyone was really impressed," says law professor James Coleman. He supervises Duke’s appellate litigation clinic.

Well, if Mr. Rawson can get up off the floor and wow a federal appellate court, there’s hope for all of us.
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